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Earle Restaurant, Inc., a corporation, 

Appellant, 

vs. 

Anita M. O’Meara, 

Appellee. 


I 

I 

BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

I 

This is an appeal from a final judgment of the District 
Court of the United States for the District of Colombia 
in an action to recover damages for negligence. Juris¬ 
diction to hear this appeal is conferred upon this Court 
by Section 101, Title 17, District of Columbia Code, 1940. 
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STATEMENT OF THE CASE 

This is an action to recover damages for injuries re¬ 
ceived by the plaintiff on March 3, 1944, when she was 
struck by a cart used by the defendant in its restaurant, 
The Neptune Room. The complaint is grounded on negli¬ 
gence, and, as amended, alleges that the striking of the 
plaintiff by the cart was “due to the negligent operation 
of said cart by the defendant, its agent or employee, or the 
faulty construction or condition of said ramp within the 
knowledge and control of the defendant/’ (App. p. 11). 
The answer of the defendant denied the negligence charged, 
and as an affirmative defense alleged that plaintiff was\an 
employee of defendant, and entitled to recover from it for 
her injuries only under the terms of the Longshoremen’s 
and Harbor Workers Compensation Act. (App. pp. 6-8). 

There is no dispute that the plaintiff was struck by a 
cart in the defendant’s restaurant, and that she suffered 
injury to her knee as a result. The issues in the case are 
whether or not the defendant was negligent, and whether 
ithe plaintiff was an employee of the defendant as alleged. 

With respect to the issue of negligence, the only wit¬ 
nesses who testified were the plaintiff and Marie Burgess, 
a witness called by the plaintiff. Miss Burgess testified 
that she was sitting at a table talking w T ith the plaintiff. 
This table was back of some curved seats, and near the 
liquor bar and kitchen. (App. p. 19). A sloping ramp 
• led down from the kitchen into the dining room. (App. p. 
19). Miss Burgess said that the cart came out of the 
kitchen and hit an empty chair at the table, and backed 
the chair into plaintiff’s knee. (App. p. 20). The wit¬ 
ness had been watching the carts all evening, but did not 
notice this cart until it hit. (App. p. 20). 

The plaintiff testified, with reference to the accident, 
that during the intervals in which she was not playing 
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the organ, she sat at a table back of a circular row of 
seats near the bar, the kitchen, and the salad bar. j There 
was a ramp leading up into the kitchen. (App. Jd. 36). 
She had noticed the carts many times, and had spoken to 
the manager of the restaurant about the way in which 
they were handled. (App. p. 36). At the time of the 
accident in question, she was sitting at the center of the 
table with Miss Burgess. The plaintiff’s description of 
the accident was as follows: “I had just come off th^ stand. 

1 was seated at the longer end of the table, the center 

part with Miss Burgess. She was at my right, at the 
end. I was at the center of the table. We were ju£t talk¬ 
ing, we had only sat down and the first thing it wajs hit.” 
(App. p. 36). The empty chair pinned her knee between 
the stanchion and the chair. She did not notice the truck 
until after she was hurt. Then she looked up. Just at 
the split second she looked up/‘he” was just righting it. 
It was not over, but tipped enough to push the cljair in. 
(App. p. 37). | 

The evidence relating to plaintiff’s employment jis vol¬ 
uminous, but may be summarized as follows: 

Plaintiff came to Washington when the band sl}ie was 
with, under Billy Arnold’s leadership, was booked at the 
Neptune Room. Miss O’Meara is a Hammond organist. 
(App. p. 33). As far as she knows, her employment came 
through Billy Arnold, who got the position booked through 
Radio Artists in New York. Mr. Romer, an agent j’or the 
restaurant, contacted them after the orchestra ha^l been 
auditioned. (App. p. 44). The customary metho|i is a 
tentative two weeks engagement with an option for a jlonger 
period, and plaintiff took it for granted this engagement 
was that way. The contract would have to be a union con¬ 
tract. (App. p. 44). The contract [Defendant’s Exhibits 

2 and 3] Avas the form which would have to be usjed for 
the engagement, and Miss O’Meara recognized the j“ Arn¬ 
old” in the signature William Arnold on the contract. 

I 

j 

I 
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Miss O’Meara was fairly familiar with the rules and regu¬ 
lations of the Musician’s Union, and had worked under 
the contract when she worked alone. (App. p. 45). The 
leader was the representative of the whole group, as an 
orchestra. (App. p. 47). She had never had occasion 
to look at the contract. She was familiar with the con¬ 
tract as a union contract, knew the contract was for the 
services of the band as a group, and that she was one of 
the group, (App. p. 50) but left the contract to the leader 
of the band, who transacted business for the orchestra. 
(App. p. 49). Questioned as to the provisions of the con¬ 
tract, Miss O’Meara did not give a direci answer, but 
said, “The musicians looked upon the leader as the per¬ 
son who hires and fires.” (App. p. 46). The witness 
said that she did not know that the restaurant had with¬ 
held her income, unemployment, and social security taxes. 
(App. p. 50). Later, (App. p. 115), Miss O’Meara said 
that she paid an income tax in 1944 and had received 
'fvithholding certificates at the end of the year from all of 
the places where she worked, and turned them in to the 
government, and did not recall how they were made out. 

i 

| Miss O’Meara testified that as far as she was con¬ 
cerned, Billy Arnold was her employer. He hired her and 
had the right to discharge her, and as far as she knew, 
he was the only one who could dispense with her serv¬ 
ices. (App. pp. 50, 51). She knew that Billy paid her 
salary, and was unable to answer whether or not this 
was in accordance with the contract provisions, as she was 
not familiar with the terms of the contract, although she 
knew there was some sort of written contract. (App. pp. 
56, 58). 

The witness testified that following the accident, she 
galled Mr. Romer, the agent of the corporation who picked 
fill of the bands for the restaurant. She went to Dr. Wood 

b 

^t his suggestions. She knew Dr. Wood was the insurance 
company doctor, but she went to him because she wanted 



a good doctor and did not know any. (App. p. 43^. She 
told Dr. Wood she was playing at the Neptune j Room, 
but did not indicate one way or the other as to Ijer em¬ 
ployment. (App. p. 54). She received and used cfutches 
which were paid for by the restaurant’s compensation car¬ 
rier. (App. p. 52). 

Miss O’Meara said that she first learned she ^as en¬ 
titled to compensation on one of her visits to Mr. iLurba, 
the vice-president of the restaurant. She was not sure 
whether she agreed with Lurba to receive her regujar sal¬ 
ary and turn the compensation checks back to tjie res¬ 
taurant. (App. p. 75). She also discussed compensation 
with Mr. Leonardo. At that time, she had received a 
check for $25.00 as her first week’s compensation. The 
amount of the compensation had nothing to do wjth her 
refusal to accept compensation, as she “didn’t consider 
myself compensated in any manner or means.” (App. 
p. 53). 

Lewis Sussman testified (by deposition) that hej was a 
member of the Musician’s Union, and was one of tlje four 
musicians at the Neptune Room during January to April, 
1944. The musicians had no definite contract with Arnold, 
and went wherever he got a job. Sussman had ijo per¬ 
sonal knowledge of a contract between Miss O’Meapa and 
Arnold. (App. p. 84). Arnold selected the musical jpieces, 
directed the times of playing and intermissions, directed 
them to sit at a certain table, and was the only jperson 
who could discharge him or Miss O’Meara. He ^iad no 
employment relationship with the Earle Restaurarjt, Inc. 
Sussman testified that he had not seen the Consolidated 
Radio Artists contract form, and had no actual knowl¬ 
edge of the form of contract under which he was I work- 
ing. (App. p. 87). Sussman identified a receipt t|> Arn¬ 
old for Miss O’Meara’s wages which he signed th^ week 
she had her accident. The orchestra was permitted ito buy 
meals and drinks at the restaurant, which they p^.id for 
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at the end of the week, and on which they received a ten 
per cent discount. (App. p. 88). Sussman gave his tax 
withholding blank to Mr. Arnold, and does not know what 
he did with it. (App. p. 86). 

William Arnold testified (by deposition) that he was the 
director of the band at the Neptune Room which included 
Miss O’Meara. Mach of the musicians played in his band 
in prior engagements and none were living in Washington 
at the time. He engaged Miss O’Meara to come to the 
Neptune Room. She had no prior discussions with the 
proprietors. (App. pp. 89, 90). The witness said he was 
solely and exclusively in charge of Miss O’Meara’s musi¬ 
cal activities, and had the exclusive right to discontinue 
her services. (App. p. 91). Arnold described the me¬ 
chanics of paying the musicians as follows: he secured 
iwithholding certificates which were turned over to the 
restaurant. The amount each member was to receive was 
stipulated, and the total amount of wages, less taxes, was 
turned over to Arnold, who in turn distributed it to the 
musicians. This was provided for in the contract. (App. 
p. 90). The Consolidated Radio Artists contract form was 
used for the Neptune engagement, and in signing, Arn¬ 
old represented the musicians “in form”. (App p. 92). 
The employees do not go into a contract with the employer. 
Arnold said that the employer has control of him and he 
in turn has control of the musicians. (App. pp. 92, 93). 

For the defendant, Bernard Lurba, vice-president of 
the company, identified the contract of employment en¬ 
tered into with these musicians by Frank Romer, who 
was agent of the company for that purpose. After the 
accident, he learned of it, and discussed it with Miss 
O’Meara. He informed her that she was entitled to com¬ 
pensation, and suggested that, as she was to continue to 
receive her salary from the Earle Restaurant, Inc., she 
should turn back to the company the compensation checks 
which she received. (App. p. 102). The musicians re- 



ceived restaurant privileges extended only to employees. 
(App. p. 103). 


Frank Romer testified that he signed the contract em¬ 
ploying these musicians. Before signing, he had audi¬ 
tioned the orchestra twice (App. p. 105) and had talked 
to the entire group and advised them he was employing 
them on behalf of the Neptune Room. Miss O’Meira was 
present when this statement was made. (App. p. 105). 
Romer specified the hours of employment set forth in the 
contract. (App. p. 105). 


Elizabeth Josephine Meinke testified that at the request 
of the night manager, she accompanied Miss O’Mleara to 
the hospital where she received first aid treatment. Miss 
Meinke told the hospital to charge the Earle Restaurant, 
Inc., for the services. (App. p. 112). 

Mrs. Carmen Garcia, bookkeeper for the corporation, 
identified the original voucher ledger for the restaurant 
for the period from January to June, 1944. These rec¬ 
ords were offered in evidence to show the facts regard¬ 
ing the payment of Miss O’Meara’s salary, but ^ L ere ex¬ 
cluded because it was not shown that the plaintiff had 
knowledge of the entries. (App. p. 114). 


STATUTES INVOLVED 

I 

The applicable statutes in this case are as follows: 

District of Columbia Code, 1940, Title 36, Section 5(|l: 

The provisions of Title 33, Chapter 18, of tljie Code 
of Laws of the United States, including all [amend¬ 
ments that may be made thereto after May 1|7, 1928, 
shall apply in respect to the injury or death of an 
employee of an employer carrying on any employ¬ 
ment in the District of Columbia, irrespective! of the 
place where the injury or death occurs; excebt that 
in applying such provisions the term “employer” shall 
be held to mean every person carrying on any em- 
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ployment in the District of Columbia, and the term 
. “employee” shall be held to mean every employee 
of any such person. 

Title 23, U. 8. C. A., Sec. 904: 

Every employer shall be liable for and shall secure 
the payment to his employees of the compensation 
payable under sections 907, 908 and 909 of this chap¬ 
ter. In the case of an employer who is a sub-contrac¬ 
tor, the contractor shall be liable for and shall secure 
the payment of such compensation to employees of 
the subcontractor unless the subcontractor has secured 
such payment. 

Section 905: 

The liability of an employer prescribed in Section 
904 of this chapter shall be exclusive and in place of 
. all other liability of such employer to the employee, 
his legal representative, husband or wife, parents, de¬ 
pendents, next of kin, and anyone otherwise entitled 
to recover damages from such employer at law or in 
admiralty on account of such injury or death, ex¬ 
cept that if an employer fails to secure payment of 
compensation as required by this chapter, an injured 
employee, or his legal representative in case death 
results from the injury, may elect to claim compen- 
, sation under this chapter, or to maintain an action at 
law or in admiralty for damages on account of such 
♦ injury or death, in such action the defendant may 
not plead as a defense that the injury was caused by 
[ the negligence of a fellow servant, nor that the em¬ 
ployee assumed the risk of his employment, nor that 
the injury was due to the contributory negligence of 
the employee. 

STATEMENT OF POINTS 

(1). The Court was in error in holding that plaintiff was 
not an employee of the Earle Restaurant. It should 
t have instructed the Jury that the plaintiff was such 
an employee and could recover against the defendant, 
only under the terms of the Longshoremen’s and Har¬ 
bor Workers Compensation Act. 


The Court erred in excluding defendant’s evidence 
as to the written contract and as to the paynjent of 
wages to plaintiff, which evidence was material in 
relation to the plaintiff’s status as an employee. 

The Court erred in instructing the Jury with refer¬ 
ence to the doctrine of res ipsa loquitur. 

The Court erred in making prejudicial remarks to 
the Jury. 


SUMMARY OF ARGUMENT 

The plaintiff was injured while in the course and 
scope of her employment as an organist at the Nep¬ 
tune Room, operated by defendant. XJnd|r the 
terms of the Longshoremen’s and Harbor Workers 
Compensation Act, the plaintiff could not rpcover 
from her employer in a common law action for neg¬ 
ligence, but was limited to her recovery undjer the 
Compensation Act. To avoid this bar to hetr suit, 
plaintiff asserts that she was the employee of Billy 
Arnold, allegedly an independent contractor. Arn¬ 
old was not an independent contractor because the 
test of independent status is the right of control 
reserved by the person for whom the work is done. 
In the present case the undisputed evidence, includ¬ 
ing the written contract, the testimony of Arnold 
and the conduct of all parties, indicates tljat he 
was an employee. Plaintiff’s testimony that ^he re¬ 
ceived all of her orders from Arnold is not) suffi¬ 
cient to overcome the direct and uncontradictdd evi¬ 
dence that the complete control of Arnold aijid the 
orchestra was reserved to the defendant as employer 
of the group. 

The Court erred in excluding from the evidence the 
written contract whereby the orchestra, including 
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the plaintiff, was employed for the restaurant. This 
contract was a material part of the circmnstances 
of the employment and should have been admitted 
in evidence. The basic issue was Arnold’s status 
and the contract signed by him was determinative 
of that issue. Furthermore, in signing the contract, 
Arnold acted as the agent for the plaintiff and, 
therefore, she was bound by the terms of the con¬ 
tract. In addition, the Court erred in excluding evi¬ 
dence as to the method of paying the plaintiff’s sal¬ 
ary. This evidence was material and the books and 
records offered were admissible under the Federal 
Shop Book Rule. 

<J3). The Court erroneously instructed the Jury that the 
doctrine of res ipsa loquitur warranted a presump¬ 
tion of negligence in this case. This doctrine of 
inferred negligence is not applicable unless the de¬ 
fendant has peculiar knowledge of the cause of the 

. accident which is not available to the plaintiff. This 
situation did not exist in the present case. Fur¬ 
thermore, there was no showing of any of the back¬ 
ground circumstances under which the inference of 
negligence may arise. The mere fact of injury is 

: not sufficient to raise a presumption of negligence 

and the evidence does no more than show the occur¬ 
rence of an accident. 

(4). The Court erred in making prejudicial remarks which 
the Jury may well have interpreted as meaning that 
the defendant had available a witness whom it was 
under a duty to call and which it could have called 
if it desired. These remarks departed from the 
judicial standard of impartiality and were preju¬ 
dicial to the defendant. The error was not cured 
or attempted to be cured by any instruction from 

, the court admonishing the jury to disregard these 
remarks in their consideration. 
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ARGUMENT 

I 

I. The Plaintiff was an employee of the Earle Restaurant, 
Inc., and not an employee of “Billy” Arnold as an 
independent contractor. 

A. The Court erred in instructing the jury that plaintiff 
was not an employee of the restaurant. The undis¬ 
puted facts show that Arnold was not an independ¬ 
ent contractor, hut was himself an employee.- 

i 

In this case, the plaintiff sued to recover damages for 
injuries suffered while in the course of her work as a mu¬ 
sician. The injuries occurred while she was at thej place 
of her employment and in the regular course of employ¬ 
ment. Under the circumstances, she is obviously entitled 
to claim compensation against her employer. To avoid the 
limitation placed upon her common-law action agaiiist the 
Earle Restaurant, Inc., in whose premises she was work¬ 
ing, and in whose business she was engaged, the plaintiff 
asserts that she was not the employee of the Earle Res¬ 
taurant, Inc., but of “Billy” Arnold, who, she asserts, 
was an independent contractor. 

The issue is thus clearly presented: Was “Billy’] Arn¬ 
old an independent contractor or was he the employee of 
the Earle Restaurant, Inc.? Plaintiff’s case must j stand 
or fall on the determination of Arnold’s status. 

The facts bearing upon this determination are practi¬ 
cally undisputed, and may be summarized briefly as fol¬ 
lows : 

“Billy” Arnold had collected a group of four musicians, 
and was, through the agency of Consolidated Raditi Art¬ 
ists, seeking employment for the group. After an addition 
of the group by Romer, the agent of Earle Restaurant, 
Inc., authorized to secure entertainers for the restaurant, 
a contract was entered into. This contract was signed by 
Romer, Arnold, and Consolidated Radio Artists, arid un- 

| 
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der its terms, the group played at the Neptune Room 
from January 29 to June 2, 1944. Miss O’Meara, the 
plaintiff, was one of this group. The written contract 1 
was signed by Arnold as agent of the musicians and pro¬ 
vided that it was between the defendant company and the 
“four employees” listed on the reverse of the contract, 
of whom Miss O’Meara was one. This contract provided 
that the restaurant was the employer, employing the per¬ 
sonal services of the musicians, and was to have complete 
control of the services rendered by them. Salaries, the 
amounts of which as to each of the four were specified 
in the contract, were to be paid by the defendant, and 
were to be distributed on its behalf by Arnold, the leader, 
who was one of the four employees listed. The contract 
further provided that in the event of sickness, absence, 
or non-performance of the contract by any of the musi¬ 
cians, the leader should, on behalf of the defendant as 
employer, replace such musician. 

After the signing of this contract, the group began its 
engagement at the Neptune Room. In accordance with 
the terms of the contract, the restaurant company paid 
Arnold the total amount of the wages called for by the con¬ 
tract, and he in turn distributed the amounts to the mem¬ 
bers of the orchestra. Earle Restaurant, Inc., withheld 
the income, social security, and unemployment compen¬ 
sation taxes on the salary due each employee, and paid 
these taxes as the employer. 1 The restaurant also pro¬ 
vided workmen’s compensation insurance for the members 
of the orchestra. Arnold complied with none of the legal 
obligations of an employer in the District of Columbia. 

As has been said, it is plaintiff’s contention that she 
was employed by Arnold, and not by the restaurant. Her 
evidence in support of this contention consists of the tes- 


1 The written contract and the proff ered testimony as to the mode of 
* payment was excluded by the trial court. The error of the rulings of 
the court in respect of this evidence is discussed below, infra, pp. 23-27. 
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timony of her witnesses that she received her orders from 
Arnold, and also that she received her wages froih Arn¬ 
old. Neither the plaintiff nor her witness, Sussmari, could 
say whether or not Arnold himself received his | orders 
from the defendant as his employer, and it is undisputed 
that the money distributed to the employees by Arnold 
was actually paid to him by the employer in accordance 
■with the stricf terms of the contract. 

The issue presented by this case is necessarily resolved 
by the proper answer to the question: On the basis of the 
facts shown, is the plaintiff entitled to compensation from 
the defendant under the terms of the Longshoremen’s and 
Harbor Workers’ Compensation Act? If such liability 
on the part of the defendant existed, the plaintiff pan re¬ 
cover only under the provisions of the Compensation Act. 
Beddoo v. Smoot Sand ayid Gravel Corporation, 7(i U. S. 
App. D. C. 39, 40, 128 F.(2d) 608. 

It cannot be disputed that at the time of the accident, 
plaintiff v'as engaged in her employment on the premises 
of the defendant. Her employment was assisting in the 
production of music in the dining room, and was there¬ 
fore in the business of the restaurant. Cf. Herbert vj Shan- 
ley Co., 242 U. S. 591, 61 L.Ed. 511, 37 S.Ct. 232 \ Buck 
v. J ewell-LaSalle Realty Co., 283 U. S. 191, 75 L. Ep. 971, 
51 S.Ct. 410. With such facts undisputed, the plaintiff 
is met w’ith the burden of overcoming the strong inference 
that one w’ho renders services to another in the business 
of the other, or upon his premises, is a servant of the per¬ 
son for whom the services are rendered. 

i 

Dibble v. San Joaquin Light <& Power Corp., 47 Cal. 
App. 112,190 Pac. 198, 199. 

Fulton Investment Co. v. Farmers ’ Reservoir & Irri¬ 
gation Co., 76 Colo. 472, 231 Pac. 61, 62. 

Joslin v. Idaho Times Publishing Co., 56 Idaho 242, 
53 P. (2d) 323, 330. 


i 

i 
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Re Dobson,, 124 Me. 305, 128 Atl. 401, 403, 42 A.L.R 
603. 

Re Murray, 130 Me. 181, 154 Atl. 352, 353, 75 A.L.R. 
720. 

1 Oklahoma City Construction Co. v. Peppard, 43 Ok- 
la. 12,140 Pac. 1084, 1085. 

Simila v. Northwestern Improvement Co., 73 Wash. 
285,131 Pac. 831, 833. 

Dishman v. Whitney, 121 Wash. 157, 209 Pac., 12, 13, 
29 A.L.R. 460, 465. 

Hinds v. Department of Labor and Industries, 150 
Wash. 230, 272 Pac. 734, 62 A.L.R. 225, 227. 

Washington Recorder Publishing Co. v. Ernst, 176 
Wash. 91, 91 P.(2d) 718, 124 A.L.R. 667, 680. 

This inference is particularly strong in determining an 
issue of the applicability of remedial workmen's compen¬ 
sation legislation, which is to be liberally interpreted in 
order to afford protection under the acts to as many work¬ 
ers as possible. Hartford Accident & Indemnity Co. v. 
Hoage, 72 App. D. C. 52, 112 F.(2d) 11, 13; Baltimore <& 
I Philadelphia Steamboat Co. v. Norton, 284 U. S. 40S, 414, 
76 L.Ed. 366, 369, 370; 52 S.Ct. 187. The rule of construc¬ 
tion governing the determination of disputed questions of 
employment status under workmen's compensation acts has 
been stated by the Supreme Court of Arizona as follows : 

Conceding, as we do, that a contract independent 
in its nature and made and entered into in good faith, 
and without any intent or purpose to avoid the liability 
fixed by the Employer's Liability Law, may be a valid 
and binding contract, although it may have the legal 
effect to avoid the liability fixed by the statute, yet 
it must be conceded that the courts will narrowly 
t watch such a contract, and if a reasonable construc¬ 
tion can be placed upon it, or any of its terms, that 
will preserve the liability as fixed by the statute, the 
courts will not hesitate to so construe the contract. 
Arizona-Hercules Copper Co. v. Crenshaw, 21 Ariz. 
15, 184 P. 996, 999. 

i 

t 


i 



As we have pointed out, the plaintiff relies on two phases 
of the evidence as supporting the status of Arnold as an 
independent contractor. These factors are that Arnold 
was the person who actually conveyed directions bs to her 
work to the plaintiff and was the person by whom her sal¬ 
ary was actually delivered. Neither of these is actually 
inconsistent with the status of Arnold as an employee of 
the restaurant, and when viewed in the light of the sur¬ 
rounding circumstances, including the written contract, 
are completely insufficient to establish his status as that of 
independent contractor. | 

A reading of the actual written contract which governed 
this employment will leave no doubt that it was the clear 
intention of the parties that Arnold should be an employee 
of the restaurant. The advantages of such a situation 
from Arnold’s viewpoint are manifest; he escape^ liabil¬ 
ity under the compensation law; he was relieve^ of the 
burden of withholding and accounting for taxes; heiavoided 
the responsibility of complying with the laws regulating 
employers in the numerous jurisdictions in which the group 
played; he himself secured the advantages derived from 
the laws, such as workmen’s compensation, social Security, 
and unemployment compensation statutes, designed to af¬ 
ford protection to workmen as contrasted with independ¬ 
ent contractors. And other members of the orchestra de¬ 
rived like benefits by securing an established and responsi¬ 
ble person to whom the employees could look for su^h bene¬ 
fits. 

i 

Appellant does not contend that the written contract is 
absolutely determinative of the issue of Arnold’s! status. 
It is well-established that a court may, in applying the 
workmen’s compensation law, disregard the express pro¬ 
visions of a contract making a person an independent con¬ 
tractor where all of the circumstances point to tjie con¬ 
clusion that such person was in fact an employe^. But 
we have found no case holding that such a contract may 


16 


not be shown in evidence. On the contrary, it is generally 
agreed that the contract is one of the essential circum¬ 
stances which must be considered in determining the is¬ 
sue of the status. The rule is stated by the Court in Gulf 
Refining Company v. Brown, 93 F.(2d) 870, 873,116 A.L.R. 
449 (CCA 4, 1938) as follows: 

‘* It is only by consideration of all of the facts per¬ 
taining to the relationship in any case, including the 
provisions of the contract, the actual conduct of the 
parties, and the conditions of the business in which 
I they are engaged, that it can be determined whether 
! the distributor is endowed with that control over his 
own methods and means of doing the work which is 
the test of an independent contractor.” [Emphasis 
supplied] 

In the instant case, it is clear from all of the relevant 
circumstances that the status of Arnold was that of an 
employee. The express language of the contract is to that 
effect. When the surrounding circumstances are exam¬ 
ined, it will be seen that there is nothing which would jus¬ 
tify this court in disregarding the unequivocal provisions 
of the contract. 

1. The right of control rested exclusively with the 
. Earle Restaurant, Inc., and not with Arnold.. 

The basic test of Arnold’s relationship to the defendant 
is the right of control. The essence of the employee rela¬ 
tionship is found in the right of the person for whom the 
work is done to direct the manner in which the result 
sought is accomplished. 

Denton v. Yazoo & Mississippi Valley R. Co., 284 U.S. 
305, 309, 76 L.Ed. 310, 312; 52 S. Ct.. 141. 

Singer Manufacturing Co. v. Rahn, 132 U.S. 518, 523, 
33 L. Ed. 440, 442,10 S. Ct. 175. 

Grace v. Magruder, — U.S. AppJD.C. —, 148 F.(2d) 
679. 




Cardillo v. Mockdbee, 70 App.D.C. 16,18,102 ftad.^u, 
620. 


Metropolitan Casualty Insurance Co. v. Hdage, 63 
App.D.C. 307, 308, 72 F.(2d) 175. 

Williams v. United States, 126 F(2d) 129, 132, (CCA 
7, 1942). ] 

Jones v. Goodson, 121 F.(2d) 176, 179 (CCA lO, 1941). 

The plaintiff’s evidence was to the effect that the actual 

directions to the orchestra were given by Amonld. This 
evidence is undisputed, but it has no bearing on t^ie issue 
presented in this case, because it does not demonstrate 
the person in whom the final right of control | rested. 
Whether Arnold was an independent contractor or an em¬ 
ployee at a supervisory level, Miss O’Meara and Mr. Suss- 
man would have actually received their instructions from 
him. In the usual conduct of all business, the wlorkman 
is directed in his work by a foreman who is himself an 
employee. 


This evidence begs the real issue in the case, jit must 
be undisputed that Miss O’Meara was not an independ¬ 
ent contractor. She was not free of control either in the 
method of accomplishing her work nor in the resujt to be 
attained. We do not understand that she claims iuch an 
independent status for herself. On the contrary, |she as¬ 
serts that she was an employee of Arnold. Therefore, 
the important issue is that of Arnold’s status, arid it is 
necessary to determine who controlled, or had thje right 
to control, Arnold. 

There is no dispute in the evidence on this question. 
Miss O’Meara and Sussman asserted that they had no 
knowledge of the relationship between Arnold and the res¬ 
taurant. The only evidence bearing on this issue jis thal 
of Arnold and that of the contract itself. Arnold’b testi¬ 
mony was that “my employer controlled me and I con¬ 
trolled the musicians.” (App. pp. 92, 93). The contract 
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r<‘cites in express terms that control of the orchestra is 
reserved to the restaurant as employer. 

This evidence, being undisputed, is undoubtedly deter¬ 
minative of Arnold’s status. The company retained the 
right to control the orchestra and Arnold in the conduct 
of the work, and even though it actually permitted Arn¬ 
old considerable freedom in his conduct, he nevertheless 
remained an employee. The rule applicable has been stated 
as follows: 

\ 

“If under the contract the party for whom the work 
is being done may prescribe not only what the re¬ 
sult shall be, but also may direct the means and meth¬ 
ods by which the other shall do the work, the former 
is an employer and the latter an employee. But if 
the former may specify the result only, and the lat¬ 
ter is not an employee, but an independent contractor. 
So, the master test is the right to control the work. 
And it is this right which properly differentiates serv- 
, ices from independent employment. It is to be ob¬ 
served that actual interference with the work is un¬ 
necessary; it is the right to interfere that determines.” 
— Kelley’s Dependents v. Hoosac Lumber Co~, 95 Vt. 
50, 113 A. 818, 20 N.C.C.A. 902. 

Other cases which hold that the right of control is the 
yltimate test of the status of a person as an independent 
contractor or an employee include 

American Oil Co. v. Fly, 135 F.(2d) 491, 493 (CCA 5, 
1943). 

Arizona-Hercules Copper Co. v. Crenshaw , 21 Ariz. 
15,184 Pac. 996, 999. 

Baugh v. Rogers, 24 Cal. (2d) 200, 148 P.(2d) 633, 
152 A.L.R. 1043, 1048. 

Aisenberg v. C. F. Adams Co., 95 Conn. 419, 111 A. 591. 

Bristol & Gale Co. v. Industrial Commission, 292 Ill. 
16, 126 N. E. 665. 

Coppes Bros. & Zook v. Pontius, 76 Ind. App. 298,131 
N. E. 665. 
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Root v. Shadbolt, 195 Iowa, 1225,193 N. W. 634. 

Warner v. Fullerton-Powell Hardwood Lumber Co., 
231 Mich. 328, 204 N. W. 107. 

Macario v. Bonifas-Gorman Lumber Co., 291 Mich. 292, 
303, 289 N. W. 164. 

McCormick v. Sears, Roebuck & Co.„ 254 Mich. 221, 
224, 236 N. W. 785. 

Sawin v. Nease, 186 Okla. 195, 97 P.(2d) 27, 30. 

Since the right of control rested exclusively with the 
Earle Restaurant, Inc., Arnold was not an independent 
contractor, but was an employee. The determination of 
his status necessarily determines that of Miss O’jMeara, 
since she could not be the employee of an independent con¬ 
tractor unless there was an independent contractor. R<‘ 
Murray, 130 Me., 181,154 A. 352, 75 A.L.R. 720; Snddgrass 

v. Cleveland Co-op Coal Co., 31 Ohio App. 470, 1617 X.E. 
493, 496. She was therefore an employee of the restau¬ 
rant company, and the Court erred in refusing to instruct 
the jury that as an employee she could not recover |in this 
common law action, but was limited to the remedy pro¬ 
vided by the Longshoremen’s and Harbor Workers’ Com¬ 
pensation Act. 

2. The contemporary conduct of all the parties jshows 
Arnold was not an independent contractorJ 

The actual conduct of the parties is strongly indicative 
of their status under such a contract. Gulf Refiniyg Co. 
v. Brown, 93 F.(2d) 870, 873,116 A.L.R. 449 (CCA 4,1938). 
The evidence here shows that Arnold and the restaurant 
acted upon the assumption that the musicians wefe em¬ 
ployees of the restaurant. The restaurant secured com¬ 
pensation insurance for the musicians, withheld and paid 
their taxes, as employer. Arnold made no effort to com¬ 
ply with any of the laws of the District of Columbia gov¬ 
erning the conduct of employers. (App. p. 91). | Miss 

I 

I 

I 
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O’Meara Eerself, following the accident, acted upon the as¬ 
sumption that she was an employee, since she accepted 
medical services at the expense of the restaurant’s com¬ 
pensation carrier (App. p. 52). Later, she determined 
not to accept compensation, but the record is devoid of 
any evidence that she has made any attempt to repay the 
expenses originally borne by the insurance company. Un¬ 
til the time of bringing this suit, it is clear from the record 
that all of the parties acted upon the assumption that Miss 
O’Meara was an employee of the restaurant. 

3. The weight of authority supports the holding that 
Miss O’Meara was an employee of the restaurant. 

In most instances, in considering the status of musicians 
under remedial legislation, the Courts have held that such 
persons are employees of the establishment and not of the 
orchestra leader as an independent contractor. This has 
been true in workmen’s compensation cases. 

Boyle v. Mahoney, 92 Conn. 404, 103 A. 127. 

Europe v. Addison Amusements, Inc., 231 N. Y. 105, 
131 N. E. 750. 

Fishbane v. Congress Operating Corp., 255 App. Div. 
738. 

In discussing the status of a musician, the Court, in Boyle 
v. Mahoney, supra, said: 

The appellants further contend that the musicians 
employed to lead the dancing were not employees of 
the appellants, but were in fact employees of their 
leaders who were independent contractors. The pro¬ 
viding of a place to dance and musicians to lead the 
dances was as much a part of the appellants’ business 
as running the boats: and while the appellants very 
likely did not control the actual production of the 
music by the orchestra, yet the duration of the em¬ 
ployment each day and the place where they were to 
play were under the direction and control of the ap¬ 
pellants, and it appears they were regularly paid by 
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them. These facts sustain the finding of the Com¬ 
missioner that the musicians were in the employ of 
the appellants, even though the leader furnished the 
musicians and stipulated the amount of compensation 
they should receive. 

The same result has been reached in many case^ involv¬ 
ing unemployment compensation legislation. 

Rossini v. Tone, 7 Conn. Supp. 13. 

Steel Pier Amusement Co. v. New Jersey Unemploy¬ 
ment Compensation Commission, 127 N. J. |L. 154, 
21 A.(2d) 767. 

Re Rogavin, 259 App. Div. 774,18 N. Y. S.(2d) 302. 

Ajello v. Savarins Management, 259 App. Div. 949, 19 
N. Y. S.(2d) 886. 

Re Dellapenta, 261 App. Div. 863, 24 NYS(2d)|748. 

Re Camgros, 264 App. Div. 973, 37 N.Y.S.(2d} 204. 

Re Roseland Amusement Co.„ 269 App. Div. 1713, 54 
N.Y.S.(2d) 173. 

Palumbo v. Unemployment Compensation Board of 
Review, 148 Pa. Super. Ct. 289, 25 A.(2d) 80. 

Utah Hotel Co. v. Industrial Commission, — Ujtah —, 
151 P.(2d) 467, 153 A.L.R. 1176. 

Maloney v. Industrial Commission, 242 Wis. 173, 9 
N.W.(2d) 623. 

Tt has likewise been held that musicians, including the 
leader, are employees entitled to priority under the Bank¬ 
ruptcy Act. In re Caldwell, 164 Fed. 515 (E. D. Ark., 
1908). The same result has been reached in maritifiie lien 
cases, The Sea Lark, 14 F. (2d) 201 (W. D. Wash. 1926); 
and in tort cases, Gordon v. Tomei 144 Pa. Super. 449, 19 
A. (2d) 588. 

The plaintiff at the trial relied on Williams v. ^United 
States, 126 F.(2d) 129 (CCA 7, 1942), a case involving the 
liability of an orchestra leader for unemployment com¬ 
pensation taxes. In that case, the court held the prches- 
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t:*a leader an independent contractor, but the case is not 
authority for the plaintiff’s position here. The decision 
was based upon several fact elements which are completely 
different from the situation presented in this case. Pri¬ 
marily, the Court rested its decision upon the fact that 
the control of the orchestra was reserved to the orchestra 
leader, stating (at pp. 132, 133): 

The status of the parties was plainly fixed by the 
contracts, including the rules of the Federation, and 
there is no room for argument that the establishments 
had any right of control. In fact, such right was pre¬ 
cluded by the rules of the Federation. 

In the present case, the right of control is plainly fixed 
by the contract, but it is reserved to the Earle Restau¬ 
rant, Inc. In the Williams case, the Court also stressed 
the fact that Williams was the leader of a “name” orches¬ 
tra, and in employing him, the establishment was not con¬ 
cerned with the identity of the individual members of the 
orchestra, who were not even named in the contract. In 
the present case, the individuals were auditioned by the 
employer, and the contract was made for their individual 
and personal services. Another important distinction be¬ 
tween the cases is found in the fact that Williams had 
agreed individually with the musicians as to their com¬ 
pensation, and was bound to pay them whether or not he 
'secured engagements, and therefore risked the loss of the 
business. He also had the right to profit from the en¬ 
gagements of the orchestra. In the present case, Arnold 
had no agreement to pay the musicians, and his salary, 
Tike those of the others, was stipulated by the contract. 
He neither anticipated profit nor risked loss. 

In view of the vital distinctions between this case and 
the grounds upon which the Court rested its decision, Wil¬ 
liams v. United States, and those cases which follow it, are 
in fact authority for the position of the appellant that 
. Arnold was an employee and not an independent con- 
* tractor. 


B. The Court erred in excluding the contract of employ¬ 
ment from the evidence . 

I 

As we have pointed out, the engagement of these musi¬ 
cians at the Neptune Room came about through the exe¬ 
cution of a written contract which was signed by j Arnold 
for himself and as the representative of the musicians. 
The trial Court excluded this contract from the evidence 
on the ground that Miss O’Meara did not know ^bout it 
at the time of the accident. We respecfully submit that 
this ruling is unprecedented and clearly erroneous. The 
contract was a material portion of the evidence, Relevant 
to the issue of the status of Arnold, and should have been 
considered in evidence. The Court, in excluding th|e docu¬ 
ment, was in error for two reasons: 

1. The issue to be determined was the employment 
status of Arnold, and he, a party to the Written 
contract, was bound by its terms. 

2. The evidence demonstrates that Arnold wajs actu¬ 
ally acting as Miss O’Meara’s agent and [she is 
bound by the contract as a party to it. 

We will discuss each of these reasons briefly in ihe fol¬ 
lowing paragraphs. 

I 

I 

1. The contract was material in determining the issue 

INVOLVED IN THE CASE: ARNOLD S EMPLOYMENT STATUS. 

As we have pointed out, the real issue presented by this 
case is that of Arnold’s employment status. If h£ were 
an independent contractor, there might be some substance 
to Miss O’Meara’s claim of employment by an independent 
contractor. In excluding the written contract, the trial 
Court shut the door on the most important portion of the 
evidence bearing on this issue. His fundamental error 
was in assuming to decide Miss O’Meara’s status without 
a consideration of Arnold’s status, on which that of Miss 

I 

O’Meara was absolutely dependent. 
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As between Arnold and the defendant, the written con¬ 
tract was determinative of his status. McCormick v. Sears, 
Roebuck & Co., 254 Mich. 221, 236 NAY. 785; Macario v. 
Bonifas-Gorman Lumber Co., 291 Mich. 292, 305, 289 NAY. 
164. While it is true that a stranger to the contract might 
be permitted to show that the written instrument did not 
\ actually represent the contractual situation, -we have found 
no decision supporting the view that the contract is not 
admissible in evidence. On the contrary, the written con¬ 
tract is regarded as an important part of the evidence. 
Gulf Refining Co. v. Brown, 93 F. (2d) 870, 873, 116 A.L.R. 
449 (CAA 4, 1938). In discussing a factual situation sim¬ 
ilar to the present case, the Court, in Arizona-HercuLes 
I Cogger Co. v. Crenshaw, 21 Ariz. 15,184 Pac. 996, said (at 
' 184 Pac., p. 998): 

The question is: Was the deceased, Manuel Se¬ 
gura, in fairness and fact, an employee of the appel¬ 
lant at the time of his death? The answer to that 
query depends upon what was the relation of Henry 
i Nolte to the appellant. Was Nolte merely the agent 
of the appellant, or was he an independent contrac¬ 
tor? The two questions are so correlated that the 
determination of one determines the other. Nolte put 
the deceased to work in the shaft; he hired him. This 
fact is conceded in the record. Nolte was engaged in 
sinking the shaft in which the deceased lost his life, 

• under a written contract with the appellant; hence 
. the importance of the contract. 

‘ As has been demonstrated, Arnold’s status must be 
tested by inquiring whether he or the defendant had the 
right to control his activities. For the answer to this 
question, it is necessary to look to the contract between 
Arnold and the defendant. Williams v. United States, 126 
F. (2d) 129, 132, 133 (CAA 7, 1942). The evidence pre¬ 
sented by the plaintiff had no bearing on this issue, and 
certainly could not be said to justify the court in disregard¬ 
ing the plain, unequivocal terms of a written contract which 
set forth the relationship of the parties. Miss O’Meara 
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stated her orders were received from Arnold. While she 
might well believe her own statement that only ^Arnold 
could discharge her, she would have no right to inqjuire as 
to his reasons for such discharge. But had Arnold been 
instructed to discharge her, the necessity or non-n4cessity 
of following such instructions from the restaurant man¬ 
agement would depend upon his own relationship wjitli the 
employer. That could be determined only from the con¬ 
tract between them. If the written contract truly repre¬ 
sented the agreement between Arnold and the restaurant, 
it would be controlling. Here the circumstances clearly 
indicate the contract did so represent the agreement, and 
it made Arnold an employee. 

2. The contract was in fact a contract of Miss OIMeara 

MADE FOR HER BY ARNOLD AS HER AGENT, AND WAS 

’ i 

BINDING UPON HER. 

The Court was clearly in error in holding that Miss 
O’Meara had no knowledge of the provisions of tlje con¬ 
tract. As a matter of law, if it were a contract mhde for 
her by an agent, she is presumed to know its provisions. 
“The so-called presumption that the principal knows what 
the agent knows is irrebuttable; it cannot be avoided by 
showing that the agent did not in fact communieaite his 
knowledge.” Bowen v. Alt. Vernon Savings Bank, 7([) App. 
D.C. 273, 276,105 F. (2d) 796. 

The evidence clearly shows that Arnold was the agent of 
the musicians in entering the contract. Re Rogavin, 259 
App. Div. 774, 18 N.Y.S. (2d) 302. He testified that he 
represented them in form. (App. p. 92). Miss O’Meara 
phrases it that he represented them as a group, of [which 
she was admittedly a part. (App. p. 47). Miss O’Meara 
also admitted that she knew that there would have!to be 
a written contract (App. pp. 56, 58), and that it [would 
have to be a “union contract.” (App. pp. 44, 58). She 
also was familiar with the union rules. (App. pi 45), 
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which provided that she could deal with an “employer” 
only through an orchestra leader. She must also have 
known that she could not play in the restaurant at all un¬ 
less some agreement had been entered into with the man¬ 
agement, and she was totally unconcerned with the nature 
of the arrangement, because Arnold “transacted the busi¬ 
ness for the orchestra.” (App. p. 49). It is also significant 
that plaintiff herself had a copy of the contract. (App. 
p. 53). 

It would unduly prolong this brief to discuss the funda¬ 
mental principles of agency in relation to this contract, 
because there is nothing in the record to indicate anything 
other than plaintiff’s acquiesence to Arnold’s good faith 
representation of the musicians and the defendant’s good 
faith acceptance of Arnold’s authority so to represent 
them. It is fundamental that a principal is bound by his 
agent’s acts, and Miss O’Meara should not be permitted 
to accept all of the benefits of that representation, and 
then at her convenience, deny the contract. If she were 
not on the premises as the result of this contract, then the 
record is entirely barren of evidence indicating she had 
a right to be there at all. 

For these compelling and fundamental reasons, we sub¬ 
mit that the contract was admissible in evidence and bind¬ 
ing upon the plaintiff. 

C. The Court erred in excluding the records showing the 
payment of wages by defendant to plaintiff. 

« 

The Court excluded the record evidence offered by the 
plaintiff showing the payment of wages by it to plaintiff. 
Its announced reason for this ruling was that Miss O’Meara 
was not bound by these records unless she had knowledge 
of them. This was error. 

1 Evidence as to the payment of insurance and as to the 
payroll upon which the employee was carried is material 
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in a compensation case. Metropolitan Casualty InSura no. 
Co. v. Hoage, 63 App. D.C. 307, 308, 72 F. (2d) 175. j These 
facts are evidence that plaintiff was an employee, drowns. 
Bell, & Cowgill v. Soper, 287 Ky. 17,152 S.W. (2d) ^78, 134 
A.L.R. 1385, 1388, 1389. The records were obviously the 
routine records of business transactions which are Admis¬ 
sible under the Federal Shop Book Rule. 49 Stat 1561, 
28 U.S.C.A. §695. The Court’s announced reason i|or ex¬ 
clusion is without any support in precedent or reason. 
Day after day, such records are offered in evidence \fithout 
any proof that the party had any knowledge of th^ entry 
and are received by the Courts without a thought that such 
a showing is necessary. The defendant sued on opfen ac¬ 
count has no knowledge of what the merchant has written 
in his book, but the books are admissible againsf him. 
Hospital records are constantly received as evidence ol* 
routine matters, and the patient has never been awjare ol* 
the nature of the entries made by the hospital’s employees. 
The ruling of the Court would deprive the shop boqk rule 
of all efficacy. It was clearly error. 

I 

II. The Court erroneously instructed the jury that the 
doctrine of res ipsa loquitur warranted a presump¬ 
tion of negligence in this case. 

The evidence in this case regarding the accident is ex¬ 
tremely vague. It consists of the testimony of Mis^ Bur¬ 
gess and the plaintiff that while they were sitting in the 
restaurant talking, a truck used for carrying dishes and 
other heavy articles struck an empty chair, pushing it 
against plaintiff’s knee. Neither of the witnesses s^w the 
truck until after it hit the chair. 

With the evidence in this posture, the court instructed 
the jury as follows: (App. pp. 118, 120) 

“We have a very simple moral, and as ordinary 
rules of common sense, which all of us shoujd be 
familiar with, and I think with which all are fanjriliar. 
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* • * * * 


The legal principle involved in this case is known 
as the doctrine of res ipsa loquitur. I don’t want to 
assume you are not all Latin scholars, but if any are 
I not, that simply means “The thing speaks for itself.” 

As applied to this case it means this: And this 
is very simple. It means that this cart was under the 
entire control of the defendant’s agent—that is the 
bus boy. It means that this accident could not rea¬ 
sonably be expected to happen if the bus boy was ex¬ 
ercising due care in the management and control of 
the cart, and it means that from that situation there 
is an inference of negligence on the part of defendant. 
It is for you to determine whether that inference is 
warranted in this case. The inference is not con¬ 
clusive, but there is an inference of negligence, and 
that is all there is in the case, and that is only com¬ 
mon sense. 

The inartistic framing of this instruction might well have 
led the jury to the belief that the Court had determined 
that an inference of negligence had arisen, and that it was 
compelled to draw this inference. It may be pointed out in 
passing that the record does not show any of the matters 
which the Court said were established. There is nothing 
to indicate that this cart was in the complete control of 
the bus boy. In fact, nothing in the evidence indicates that 
there was a bus boy. No witness saw the accident, and 
the plaintiff’s testimony is that when she saw the cart, 
“he” was righting it, without the slightest indication of 
who “he” was. (App. p. 37). For all the record shows, 
it might have been a stranger. But the more fundamental 
objection to the giving of the instruction was that the doc¬ 
trine of res ipsa loquitur has no place in this case. 

This Court, in Moore v. Clagett, 48 App. D. C. 410, 415, 
defined the doctrine of res ipsa loquitur as one which 
“arises in a case where the accident is such that, in the 
ordinary course of events, it would not have happened 
except through the negligence of the defendant, and where 


the facts relating to the accident are peculiarly within his 
knowledge,” and has indicated that the basic reason for 
applying the rule is the fact that the defendant hais access 
to information as to the cause which the plaintiff jias not. 
Washington Lorn & Trust Company v. Hickey, 78 U. S. 
App. D. C. 59, 62, 137 F. (2d) 677. Other cases holding 
that the doctrine is one of necessity, arising from the su¬ 
perior knowledge of the defendant as to whether or not 
the injury was caused by negligence are HohentJml v. 
Smith, 72 App. D. C. 343,' 347, 114 F (2d) 494; j Pistorio 
v. Washington Railway & Electric Company, 4j6 App. 
D. C. 479, 485; Terminal Railroad Association of St. 
Louis v. Staengel, 122 F. (2d) 271, 136 A.L.R. ^89, 795 
(CCA 8, 1941); Southern Railway v. Bennett, 233 tJ.S. 80, 
86, 58 L.Ed. 860, 863, 34 S.Ct. 566. The doctrinq, being 
essentially in disharmony with the maxim of the law that, 
negligence is never presumed, is one which this Coiirt has 
said is to be applied with caution. Right v. Metropolitan 
Railroad Co., 21 App. D.C. 494, 508. It is a doctrine of 
restricted scope and when misapplied is calculated tp oper¬ 
ate prejudicially against a defendant. San Juan flight & 
Transit Co. v. Requena, 224 U.S. 89, 97, 56 L.Ed. 6$0, 684, 
32 S.Ct. 399. 

Consideration of these fundamental principles shocks that 
the doctrine was improperly interjected into thi$ case. 
There is nothing in the record to indicate that the defend¬ 
ant had any superior opportunity for discovering whether 
or not the act which caused this accident was negligent. 
The accident occurred in a public place, where maiiy peo¬ 
ple were present. As far as it appears, the plaintiff’s 
theory is apparently that the cart was in control of! a bus 
boy who operated it negligently. But this theory lias no 
support in the evidence. The plaintiff presented uo evi¬ 
dence tending to show anything other than the occurrence 
of the accident. Neither she nor Miss Burgess saw T the 
cart prior to the collision, and no other witness was galled. 
The situation is not one in which the proof is lacking be- 
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cause the matters are not susceptible of proof, but is one 
in which the matter is not capable of proof because of 
the absence of witnesses. To the latter situation, the doc¬ 
trine of res ipsa loquitur does not apply. Patton v. Public 
Service By. Co., 227 Fed. 810 (CCA 3, 1915); Williams v. 
Western <& A. R. Co., 20 Ga. App., 726, 93 S. E. 555, 557. 

Another compelling reason why the rule should not have 
been applied in this case is the complete lack of any proof of 
the surrounding circumstances which give rise to the appli¬ 
cation of the doctrine. The evidence shows that the cart 
hit the empty chair, but it does not give any of the circum¬ 
stances leading to the collision. It may in a loose sense 
be said that the cause of this injury is known, because the 
injury arose from the striking of the chair. But that is 
clearly not the sense in which the term is used in the doc¬ 
trine of res ipsa loquitur. The distinction has been clearly 
pointed out by Mr. Justice Holmes in Southern Railway 
v. Bennett, supra, a case which involved the death of a work¬ 
man whose engine fell through a burning trestle. Speaking 
for the Court he said: 

The instruction is criticised further as if the judge 
had said res ipsa loquitur —which would have been 
right or wrong according to the res referred to. The 
judge did not say that the fall of the engine would 
have been enough, but that proof of a defect in ap¬ 
pliances which the company was bound to use care 
to keep in order, and which usually would be in order 
if due care was taken, was prima facie evidence of 
neglect. 

So, in the present case, the res was not the striking of 
the chair, but the human act or omission to act which set 
the cart in motion. In that sense, there is absolutely no 
proof of any res which can speak for itself. For that rea¬ 
son, no inference can arise, and this case is “only one of 
the many cases in which the plaintiff fails in his testimony, 
and no. mere sympathy for the unfortunate victim of an 
accident justifies any departure from settled rules of proof 

i 

t 
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resting upon all plaintiffs.” Patton v. Texas & Pacific 
R. Co., 179 U.S. 658, 664, 45 L.Ed. 361, 364, 21 S.bt. 275. 

There were no circumstances shown from which |any in¬ 
ference of negligence could he drawn, either by thfe Court 
or by the jury, and it was error for the Court to interject 
this doctrine. S 

i 

III. The Court’s remarks to Defendant’s counsel were 
prejudicial and constituted error. 

In the course of the closing arguments, the Court inter¬ 
jected into the case remarks to the defendant’s Counsel 
which were clearly and seriously prejudicial to the defend¬ 
ant. It appeared that a witness could not be fopnd by 
the defendant, and it was agreed that no comment on the 
absence of this witness would be made. As a resist, the 
defendant did not call witnesses to explain the unavail¬ 
ability of this witness. 

In his closing argument, plaintiff’s counsel, doubtless 
through misunderstanding as to this agreement, niiade a 


reference to the absence of this witness, to which Counsel 
for the defendant objected. (App. p. 117-118). At this 
point, the following took place in the presence and hearing 
of the jury. 

MR. WELCH: I asked that this not be permitted. 

I explained it to the Court. 

THE COURT: Your explanation was that the boy 
was in Detroit and you traced him that far.i The 
Court takes that as being true. The Court must say he 
thinks it very extra-ordinary that you could not find 
him within a year and a half if you wanted to fin# him. 

MR. WELCH: If I had know there would he any 
co mm ent we could have made a search. I made the 
explanation so there would be no comment. 

THE COURT: I think I am frank to say I could find 
him if I wanted him here. 
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MB. WELCH: I ask, Tour Honor, for the with¬ 
drawal of a juror on account of comment on the part 
of counsel and the Court. 

THE COUBT: Proceed, Mr. Welch. It is ridiculous. 

At no point did the Court instruct the jury that it should 
not be governed by his remarks, or should disregard this 
remark. It is perfectly obvious from the record that the 
Court fully intended the jury to hear and take cognizance 
of his remark, and that these comments were designed to 
picture defendant’s counsel as not wanting the witness to 
appear in the Court. 

We respectfully submit that it is law that the Court 
should maintain an impartial position as between litigants 
and that remarks calculated to influence the jury should 
not be made by the judge. Without the slightest intention 
of being disrespectful to the Court below, we submit that 
these remarks demonstrate that the Court so far departed 
from this impartial standard that the defendant could not 
avoid being placed in a prejudicial light before the jury. 

CONCLUSION 

We respectfully submit that the Court erred in permit- 
■ting this case to be determined by the jury. The plaintiff, 
|as an employee of defendant, was barred as a matter of 
law from maintaining the suit, and a verdict should have 
been directed for the defendant on this ground. There 
was no occasion for the jury to determine the issue of the 
defendant’s negligence, but even that issue should not 
have been submitted to the jury under an instruction that 
an inference of negligence was in the case. The remarks 
of the trial judge were most prejudicial and deprived the 
defendant of substantial rights. 




For the foregoing 
versed. 
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Anita M. O’Meara, 

Appellee . 


BRIEF FOR APPELLEE 


COUNTER STATEMENT OF THE CASE 

The appellant and appellee will be referred to in this 
brief as they appeared below. The appellee was plaintiff 
and the appellant was defendant. 

The Statement of The Case by appellant is quite detailed, 
but it fails to make the following facts clear: (1) plaiintiff 
was sitting at the table in defendant’s restaurant which 
had been especially designated for the use of the members 
of Billy Arnold’s band (App. 62, 91); (2) plaintiff was 
struck by a chair which was knocked into her knee by a 
cart attended by defendant’s employee (App. 30, stipula¬ 
tion: App. 117-118); (3) no one saw the cart until the| very 
moment it was caused to collide with the said chair, at 
which time the cart careened into the chair (App. 37) and 
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because it was going “so fast it crashed” (App. 20); (4) 
prior to plaintiff’s injury, plaintiff had notified defendant 
of the negligent manner in which defendant’s employees 
had been bringing carts down the ramp toward the table 
which defendant had assigned plaintiff, (App. 36); (5) the 

* chair which struck plaintiff had been left vacant because 
of the danger due to the negligence of defendant’s servants 
in handling carts coming down the ramp (App. 36); and 
(6) plaintiff never was an employee of the defendant and 
did not know the terms of her employer’s (Billy Arnold’s) 
contract with the defendant (App. 59-60, 66); and (7) plain¬ 
tiff did not know her rights under the Compensation Act 

• (App. 54, 69-70, 73, 75, 77), and although plaintiff discussed 
her rights under the Act with Mr. Arnold and Mr. Lurba, 
“nothing was ever clear. I didn’t get anything out of it. 
I was not clear on the subject, no clearer than I was when 
I started.” (App. 79); and (8) plaintiff paid all of her 
expenses due to the accident (App. 41), made an election 
against taking compensation and filed suit against this 
defendant, who was not prejudiced thereby. 

By-Law, American Federation of Musicians. 

Article 10, Sec. 29 (App. 100): 

“Members of the Federation are only permitted to 
accept, solicit, or negotiate engagements to play in 
bands or orchestras from members who contract to 
furnish bands or orchestras, never from the employer 
the* of* 

or his agents as such to whom the band or orchestra 
is furnished; provided that in states where a law exists 
which provides a different method of contract, or where 
provisions of law are such as a contract as above 
described would be contrary to the interests of the 
member.” 


* The stenographer misunderstood the reading of this article. It is 
here corrected. 
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SUMMARY OF ARGUMENT 

I 

One Billy Arnold, by written contract, agreed with 
defendant company to furnish the services of his band for 
a stipulated price. Plaintiff did not see or know pf the 
terms of said contract. Billy Arnold hired plaintiff to play 
in his band. Plaintiff, when working in Arnold’s band, was 
subject to the control of Arnold, only. He told her what 
to do and when to do it. Arnold was the only on^ who 
could hire and fire her. 

Arnold was an independent contractor with the defend¬ 
ant. The plaintiff was an employee of Arnold’s. Cardillo 
et al., v. Mockabee, 70 App. D. C. 16,17,102 F 2d 620 ; Griff 
Williams v. United States, (C.C.A. 7) 126 F. 2d 120, 131, 
Writ of Cert, den., 317 U. S. 655; Spillson v. Smith, (C.C.A. 
7), 147 F. 2d 227; Bartels v. Birmingham, (D. C. Iowa) 59 
F. Supp. S4; Biltgen v. Reynolds, (D. C. Minn.) 58 F. Supp. 
909; Los Angeles Ath. Club v. United States, (D. C. Cal.), 
54 F. Supp. 702; Aberdeen Aerie, etc., v. United States, 
(D. C. Wash.) 50 F. Supp. 734. 

The contract between Arnold and the defendant was not 
signed by plaintiff. Plaintiff had no knowledge of it. iThere- 
fore, it could not bind her and was inadmissable as evidence 
to prove a relationship of master and servant between 
plaintiff and defendant. Moreover, the contract provided 
that the by-laws of the American Federation of Musicians 
were made a part thereof. Art. 10, sec. 29 of said by-laws 
prohibited plaintiff from entering into a contract! with 
defendant. Griff Williams v. United States, supra; Bartels 
v. Birmingham, supra. 

The books of account and records of the defendant, show¬ 
ing payments of premiums of insurance covering plaintiff 
under the Compensation Act, and the payroll of defendant, 
carrying plaintiff as an employee of the defendant^ were 
likewise inadmissible. The plaintiff was not a party to 
said records and had no knowledge thereof. Alaska Tread- 
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well Gold Mining Co. vs. Crinis, (C.C.A. 9) 255 F. 810. 
Such records were inadmissable under the Federal Shop 
Book Rule, (Tit. 28, U.S.C. sec. 695) because the relevancy 
and competency of such records were not shown. Schmeller 
vs. United States (C.C.A. 6), 143 F. 2d 544, 550. Moreover, 
the corporate records were not competent against the plain¬ 
tiff, a stranger thereto, merely because they were the rec¬ 
ords of the company whose dealings they purported to 
record. United States vs. Feinberg, (C.C.A. 2), 140 F. 2d 
592, Writ of Cert, denied, 322 U. S. 726. 

The liability of the defendant and the sufficiency of plain¬ 
tiff’s evidence to go to the jury cannot be denied. Sears- 
Roebuck & Co. vs. George, 75 U. S. App., D. C. 73, 125 F. 
2d 739. 

The plaintiff was seated in defendant’s restaurant at a 
place to which defendant had assigned Arnold’s band. The 
defendant’s servant so operated a cart, over which he had 
sole control, as to cause it to careen into a chair which hit 
plaintiff. Had the said cart not been handled negligently, 
the plaintiff would not have been injured. The Court 
properly instructed the jury on the doctrine of res ipsa 
loquitur. Washington Loan & Trust Co. vs. Hickey, 78 U. 
S. App. D. C. 59,137 F. 2d 677. 

During the rebuttal argument to the jury plaintiff’s 
counsel started to mention the failure of defendant to take 
the deposition of the bus boy who was operating the cart, 
which caused the injury to plaintiff. It had been stipu¬ 
lated that the bus boy had been traced to Detroit, Michigan, 
but that his whereabouts were not known thereafter. The 
defendant had had a year and a half in which to take the 
deposition and had not done so. Counsel for the defendant 
interrupted the argument of counsel for plaintiff to criti¬ 
cize the latter, and in the colloquy that followed, the Court, 
in reply to a sharp remark of counsel for the defendant, 
stated that the Court thought that he could have found the 
witness in that time if he had wanted to. There was no 
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reversible error because of such colloquy. There •Was do 
agreement between counsel not to comment on the absence 
of the witness. Commenting upon the absence of the wit¬ 
ness was entirely proper. Carmody vs. Capital Traction 
Co., 49 App. D. C. 245. The verdict of the jury could not 
have been affected in any way by what occurred at that 
time. The witness was not present; the evidence of plain¬ 
tiff was sufficient to take the case to the jury arid such 
evidence was undenied and unrebutted by the defendant. 
If the jury had returned the verdict for the defendant, the 
trial court would, of necessity, have had to set the same 
aside. 

| 

ARGUMENT 

* 

1. The plaintiff was not an employee of the Earle Restau¬ 
rant. She was an employee of Billy Arnold, an inde¬ 
pendent contractor. 

From the evidence, it appears that one Billy Arnbld was 
a band leader, or musical director. He had a band in 1944, 
one of the members of which was the plaintiff. Consoli¬ 
dated Radio Artists, on behalf of Arnold, negotiated a 
written contract with the defendant for the appearance of 
the band at the Earle Restaurant in this city (Arap. 89). 
The plaintiff took no part in such negotiations. Afjter the 
contract was made, Arnold received information from plain¬ 
tiff respecting her dependents, which he gave to the defend¬ 
ant company. (App. 90). 

Arnold had agreed with plaintiff about her salary and 
after the band went to work for defendant, Arnold’s em¬ 
ployer (the defendant) deducted the withholding thx and 
social security moneys from plaintiff’s salary and gave the 
balance to Arnold who paid plaintiff her salary) upon 
obtaining a receipt therefor. (App. 90). 
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During the time plaintiff worked at defendant’s premises, 
Arnold was “ solely and exclusively in charge of her musical 
activities.” Arnold told her what to do, when to do it and 
had the exclusive right to discharge plaintiff from her 
service. (App. 91, 92). Arnold was the only person who 
could “hire or fire” the plaintiff. (App. 86). Arnold was 
hired by the defendant and “as a subcontractor” he em¬ 
ployed defendant. The plaintiff did not enter into any 
contract with defendant. (App. 92). 

The plaintiff did not know the terms of Arnold’s and the 
defendant’s written contract. (App. 48). That contract 
(which the court refused to admit in evidence (App 117)) 
was not signed by the plaintiff. (App. 11). 

Although Arnold entered into a contract with the de¬ 
fendant providing that plaintiff was the defendant’s 
employee, such contract could not and did not bind the 
plaintiff, because she did not sign it and did not know of its 
existence or provisions. 

The status of the plaintiff, Arnold and the defendant, as 
independent contractors, is clearly settled by the case of 
Cardillo et al., v. Mockabee, 70 App. D. C. 16, (102 F. 2d 
620) where the court said, p. 17: 

In our opinion claimant was not an employee, but an 
independent contractor, for the evidence shows that, 
in carrying on the business in which he was engaged, 
he contracted with Mockabee to do the work according 
to his own methods and without being subject to the 
control of Mockabee as to the manner or means by 
which the result was to be accomplished. Claimant’s 
contract was to produce a specified result. The means 
by which this should be accomplished was left wholly 
under his direction and control. This gave claimant 
the status of an independent contractor and not of an 
employee. Casement v. Brown, 148 U. S. 615, 622, 
13 S. Ct. 672, 37 L. Ed. 582; Chicago, Rock Island & 
Pacific Ry. v. Bond, 240 XL S. 499, 456, 36 S. Ct. 403, 
60 L. Ed. 735. The established rule in such cases is 
that, where the employer does not control the work or 
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the manner in which it shall be done, and the vforker 
assumes the responsibility of direction and control, the 
fact that payment is on a per hour basis does not make 
the contractor a servant. On the subject generally, see 
Hebert v. Blair, La. App., 142 So. 849; Koch v. Matter, 
307 Pa. 337, 161 A. 309; Eenouf v. New York Ceint. JR. 
Co., 254 N. Y. 349, 173 N. E. 218; Holbrook v. Olympia 
Hotel Co., 200 Mich. 597,166 N. W. 876; Dane v. Coch¬ 
ran C. Co., 164 Mass. 453, 41 N. E. 678; Gall v. Detroit 
Journal Co. 191 Mich. 405,158 N. W. 36,19 A.L.R.|1164; 
Larow v. Clute, 60 Hun 580,14. N. Y. S. 616; Emnierson 
v. Fay, 94 Va. 60, 26 S. E. 386. There is nothing in the 
act to destroy the common laiv meaning of “indepen¬ 
dent contractor Mallinger v. Webster City Oil Co., 
211 Iowa 847, 234 N. W. 254. These proposition^ seem 
to us so well established that it would serve no jiseful 
purpose to pursue the subject. The whole question, 
including the quality or kind of contract which changes 
the relationship of employer and employee to tljiat of 
principal and independent contractor, is discussed at 
length in 19 A.L.R. p. 1168 et seq., and 20 A.LpR. p. 
684 et seq., and a great number of cases embracing 
every phase of the subject may be found there. (Italics 
supplied.) 

Under the facts of the case at bar, Arnold was an! inde- 

i 

pendent contractor with the defendant and plaintiff was 
an employee of Arnold. 

In Griff Williams v. United States (C.C.A. 7) 126 F. 2d 
129, the Government sued Williams, a bandleader, who had 
made a contract with his employers, somewhat similar to 
the contract entered into by Billy Arnold and this defend¬ 
ant. The suit claimed that Williams was the employer of 
the members of his band, and had not paid Social Security 
taxes for them. Williams defended on the groundj that 
said contract made the members of his band employees of 
the restaurants, etc., which had engaged him. The Court 
held that, notwithstanding the contract, signed by Wil¬ 
liams, the members of the band were his employees* and 


i 

i 

i 
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not the employees of said restaurants, etc. At page 132 
of the opinion, we find: 

For the purpose of this opinion, we think it is un¬ 
necessary to further consider defendant’s criticism of 
the findings. We now come to a consideration of the 
law applicable to the facts as related. It has been held 
by this and other courts that employment within the 
meaning of the Statute connotes the legal relationship 
of employer and employee as those terms were defined 
and understood at the time of the enactment—further¬ 
more, that an independent contractor is not an em¬ 
ployee. Indian Refining Co. v. Dallman, 7 Cir., 119 F. 
2d 417, affirming D. C., 31 F. Supp. 455; Texas Co. v. 
Higgins, 2 Cir., 118 F. 2d 636, and Jones v. Goodson, 
10 Cir., 121 F. 2d 176. The real question in contro¬ 
versy, therefore, is: Was plaintiff an independent con¬ 
tractor, or, an employee of the establishments for 
which his orchestra performed? If the former, he was 
the employer of the members of the orchestra and 
subject to the tax. If the latter, the establishments 
j and not the plaintiff were liable. It follows that if 

] plaintiff was an employee of the establishments, the 

sidemen were likewise such employees, and that if 
plaintiff was an independent contractor, the sidemen 
were his employees and not those of the establishments. 

In an effort to sustain their respective positions as 
to the status occupied by plaintiff, the parties have 
cited a great number of authorities which demonstrate 
a considerable contrariety of opinion as to the ele¬ 
ments essential to an independent contract. A reading 
of such cases further demonstrates that each case must 
depend to a considerable extent upon its own facts. 
Many of the cases relied upon, therefore, are of little, 
if any, assistance in solving the instant problem. The 
test usually employed for determining the distinction 
between an independent contractor and an employee 
is found in the nature and the amount of control re¬ 
served by the person for whom the work is done. There 
seems to be no dispute but that the employer-employee 
relationship exists only where the person for whom the 
work is done has the right to control and direct the 
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work, not only as to the result to be accomplished by 
the work, but also as to the details and means by [which 
that result is accomplished. Singer Mfg. Co. v. Kahn, 
132 U S. 51S, 10 S. Ct. 175, 33 L. Ed. 440; Jones v. 
Goodson, 10 Cir., 121 F. 2d 176, 179. Plaintiff agrees 
that it is the right and not the exercise of control [which 
is the determining element. 

A number of elements have been enumerated as bear¬ 
ing upon the right of control, such as the right tp hire 
and discharge persons doing the work (Casement v. 
Brown, 148 U. S. 615, 13 S. Ct. 672, 37 L. Edi 582; 
Densby v. Bartlett, 318 Ill. 616, 149 N. E. 591. [42 A. 
L. R. 1406), the method and determination ojf the 
amount of the payment of the workmen (Simonjton v. 
Morton, 275 Pa. 562, 119 A. 732), whether or n<j>t the 
person doing the work is engaged in an independent 
business or enterprise and, particularly, whether he 
stands to make a profit on the work of those wcirking 
under him (Barnes v. Myers, 163 Md. 206, 161 A. 279, 
Pctzold v. McGregor, 92 ind. App. 528, 176 N. E.|640), 
which party furnishes the tools or materials with jwhicli 
the work is done (Singer Mfg. Co. v. Rahn, 132 jU. S. 
518, 10 S. Ct., 175, 33 L. Ed. 440), and who has cpntrol 
of the premises where the work is done. Murphy v. 
Herold Co., 137 Wis. 609, 119 N. W. 294. 

We think it is reasonably certain that any control 
exercised by the establishments was far short of that 
necessary to constitute them as the employers elf the 
plaintiff. Even though full credit be given to the find¬ 
ings of the lower court in regard to the control exer¬ 
cised, we do not believe it is sufficient. We have refer¬ 
red heretofore to Finding No. 19 which designates 
numerous acts performed by the establishments telied 
upon to show control. As pointed out, however, those 
acts were found to have been committed by the estab¬ 
lishments “at times.” Control, so indefinite in its 
extent, must give way to the uncontroverted findings 
which lead to an opposite result. Moreover, such con¬ 
trol as was exercised, was without right. The status 
of the parties was plainly fixed by the contracts, in¬ 
cluding the rules of the Federation, and there is no 
room for argument that the establishments had any 
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right of control. In fact, such right was precluded by 
the rules of the Federation. What appears to have 
been control can be more aptly described as requests 
that certain things be done by plaintiff and the orches¬ 
tra. The fact that some of such requests were com¬ 
plied wdth does not indicate or prove the right of con¬ 
trol in the establishments, nor is it inconsistent with 
the theory that plaintiff was performing in the capacity 
of an independent contractor. The fact that the estab¬ 
lishments were referred to in the contracts and some¬ 
times in the rules of the Federation as the employer, 
and that the contracts were to be performed upon the 
premises of the establishments, lends some color to 
plaintiff’s contention. They too, however, must give 
way to more decisive and persuasive circumstances. 

We have already concluded, not inconsistent with 
the findings of the court below, that the establishments 
had no right to hire or discharge members of the 
orchestra. To our mind, this circumstance alone comes 
near being decisive. It is difficult to conceive of an 
employer-employee relationship without such a right 
on the part of the employer. It is equally inconceivable 
that such right should rest solely in the hands of the 
employee. Without this right there could be no effec¬ 
tive control by an employer. As wus said in Pioneer 
Construction Co. v. Hansen, 176 HI. 100, 108, 52 N. E. 
17, 19: “ * * * and, inasmuch as the right to control 
involves the right to discharge, the relation of master 
and servant will not exist unless the power to discharge 
exists. * * * ” 

Other cases in the same effect are Casement v. Brown, 
supra, Shannon v. Nightingale, 321 Ill., 168, 174, 151 
N. E. 573. 

Another significant fact is that plaintiff was engaged 
in an independent business for profit. The court found 
that “ * * * the plaintiff paid the traveling expenses 
of the orchestra, commissions and other miscellaneous 
expenses, as well as the compensation of the sidemen, 
and the residue, if any, which in no event was less than 
the minimum scale for leaders, belonged to the plain¬ 
tiff.” Thus the plaintiff was in a position to receive 
a profit from the services of the orchestra. The com- 
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pensation received by the sidemen was fixed by Agree¬ 
ment with the plaintiff, but the amount received % him 
was to be determined by what was left after th<j pay¬ 
ment of fixed charges. It is also pertinent to observe 
that the orchestra was not organized and trainjed at 
the behest of the establishments, but long prior to the 
year in question. In other words, it was a going con¬ 
cern, ready and willing to serve any and all who might 
contract for its services. 

For reasons stated, no good purpose could be served 
in an attempt to analyze the many authorities cite^L and 
relied upon. There are two cases, however, wheife the 
facts are quite similar and where the contentions made 
by the respective parties are almost identical! with 
those argued here. Hill Hotel Co. v. Kinney, 138 
Neb. 760, 295 N. W. 397, and Unemployment Compensa¬ 
tion Commission v. Matthews, 56 Wyo. 479, 111 IP. 2d 
111. In each of them it was held that the leaded of a 
band or orchestra was an independent contractor 
rather than an employee of the establishment. Ijn an¬ 
other case, In re Brown, 260 App. Div. 972, 23 Isf.Y.S. 
2d 330, it was held that a vocalist engaged by the leader 
of an orchestra was not an employee of the establish¬ 
ment. The case strongest in support of plaintiff’s 
contention appears to be Steel Pier Amusemen; Co. 
et al. v. New Jersey Unemployment Compensation 
Commission, 127 N.J.L. 154, 21 A. 2nd 767, 769^ In 
that case a sideman was hired by an orchestra leader 
and was held to be an employee of the establishment.. 
The court points out, however, that the leader wafe not 
customarily engaged in an “independently established 
trade, occupation, profession or business.” The court 
concluded that he was employed by the leader, as 
agent, of the establishment. As already note<4 we 
think there can be no question in the instant cas^ but 
that plaintiff was engaged in an independent business 
and was not an agent of the establishments. 

This identical question has been before the Federal 
Courts many times and has been consistently determined 
against defendant. Spillson v. Smith, (C.C.A. 7), 147 F. 
2nd 727; Bartels v. Birmingham, (D. C. Iowa), 59 F. Supp. 
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84; Biltgen v. Reynolds, (D. C. Minn.), 58 F. Supp. 909; 
Los Angeles Ath. Club v. United States, (D. C. Cal.), 54 F. 
Supp. 702; Aberdeen Aerie etc., v. United States, (D. C. 
Wash.), 50 F. Supp. 734. 

See also: Palmer v. Mich. Unempl. Comp. Com., 310 
Mich. 702, 18 N. W. 2d 83, 158 A.L.B. 909, Anno.: 915. 

See also: Carleton v. Foundry etc., Co., 199 Mich. 148, 
165 N. W. S16, a compensation case, where a stone con¬ 
tractor, who supplied his own tools, equipment and labor- 
* ers, and who was employed by a general contractor was 
held to be an independent contractor; 

In Pace v. Appanoose County, 184 la. 498, 507, (168 N. 
W. 916), a compensation case, where a person furnished 
an engine, men and team at a fixed daily pay, he was held 
to be an independent contractor. The court held that the 
contract between that person and the county did not make 
a servant of the former and an employer of the count 3 r . 
The court pointed out that the contract did not reserve “to 
the proprietor the power of control over the employer,” 
and that it did not reserve to the owner of the property 
“the right to dictate the details of the method being used, 
or any right to interfere with the servants of the party 
doing the work.” (p. 509) 

See also: In re Commerford, 224 Mass. 571, 113 N. E. 
460, where an employee of a master teamster was held not 
to be an employee of the contractor who employed the 
master teamster; 

Centrillo’s Case, 232 Mass. 456, 122 N. E. 560, to same 
effect; 

Meridosia Levee Dist. v. Indus. Com. 285 HI. 68, 120 
; N. E. 516, where a ditch cleaner furnished a machine and 

4 7 

men and was held to be an independent contractor; 

Kackel v. Serviss, 167 N.Y.S. 348, 180 App. Div. 54, a 
compensation case, where a man contracted for painting a 
house, the court held that his hired helpers were not ser¬ 
vants of the owner of the property. 




I 


I 

! 

13 - | 

i 

2. The Court Did Not Err in Excluding the Contract of 
Employment. 

The defendant offered the contract executed by billy 
Arnold and the defendant. It must be admitted that the 
plaintiff did not sign the contract. She was the only witness 
who testified about her lack of knowledge of it, at any time. 
That testimony was undenied and unimpeached. (App. 60). 

An instrument which plaintiff did not sign, did not see 
and did not know about, could not bind her in any way. 
It was clearly inadmissible. 

The defendant examined the plaintiff, at length, concern¬ 
ing the Arnold-Earle Restaurant contract. (App. 45 et 
seq.). That contract had a clause in it as follows, (App. 
10 ): 

j 

It is agreed that all the rules, laws and regulations 
of the American Federation of Musicians and all the 
rules, laws, and regulations of the Local in whose 
jurisdiction the musicians perform, insofar as they are 
not in conflict with those of the Federation, are made 
part of this contract. 

Plaintiff and defendant agreed, at the trial of this Case, 
(Stenog. Tr. 180), that formal proof of Art. 10, sec. 2^, of 
the by-laws of the American Federation of Musicians need 
not be offered, that it was in effect at the time of said con¬ 
tract and that, it was as appears, supra. 

The trial court admitted the contract, subject to a motion 
to strike it from the evidence, (App. 101-2), then struck 
it from the evidence. (Stenog. Tr. 276). 

The by-law was offered by the plaintiff in order to bring 
this case within the ruling of the court in the Griff Willihms 
Case, supra, (126 F. 2d 129) 

In that case, Williams, a band leader, executed a contract 
with the Music Corporation of America whereby the latter 
booked all of his engagements and executed contracts, (Sim¬ 
ilar to the one at bar), for the services of the band, ''fv'il- 
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liams did not pay the social security taxes of the members 
of the band, contending that they were not his employees 
but employees of the establishments where his bands played. 
The government sued him for said taxes. He was held 
liable as the employer of members of his band. The Court 
said, p. 131: 

* * * We think the record disclosed without question 
that the right to hire and discharge was the sole pre¬ 
rogative of plaintiff. The By-Laws of the Federation, 
made a part of the contract between plaintiff and the 
establishments, provide: 

“Members of the Federation are only permitted to 
accept, solicit or negotiate engagements to play in 
bands or orchestras from members who contract to 
furnish bands or orchestras, never from the employers 
or agents of such to whom the band or orchestra is 
furnished. * * •” 

Thus the sidemen were prohibited from accepting 
engagements with the establishments or their agents. 
It would seem to follow that no relation of employer 
and employee did or could exist between the establish¬ 
ments and the sidemen. By the preclusion of such 
relation, the right of the establishments to hire and 
discharge was likewise precluded. 

To same effect: Palmer v. Mich. Unempl. Comp. Com., 
310 Mich. 702, 708, 18 N. W. 2d 83, 158 A.L.R. 909,'Anno.: 
915. 

The discussion under the following topic is also apropos 
here. 

3. The Court Did Not Err in Excluding the Books of 
Account of the Defendant. 

The defendant offered to prove by it's books of account 
that it had paid premiums of insurance covering the plain¬ 
tiff under the Compensation Act and that the plaintiff was 
carried on its payroll as it’s employee. Those records were 
inadmissible, either under the common law rules of evidence 


or under the Federal Shop Book Rule. (Tit. 28 U.S.C. pec. 
695). 

The case of Alaska Treadwell Gold Mining Coj v. 
Crinis, (C.C.A. 9), 255 F. 810, holds that such records are 
inadmissible under the common law rule of evidence, j In 
that case, the widow of a miner sued the defendant uijder 
the Alaska Compensation Act. The defendant offered the 
payroll record of another mining company for the pur¬ 
pose of showing that the deceased was not an employed of 
the defendant, but of the other company. The actioiji of 
the trial court in excluding that record was affirmed. (The 
Court said, p. 812: 

It is said that the court erred in refusing the ojffer 
of the payroll of the Alaska United Gold Mining Com¬ 
pany. Counsel for the plaintiff below objected to the 
introduction of this paper because it was not signed 
by Nick Crinis (the deceased), and he particularly 
objected to all of the payroll except for the month$ of 
June and July, 1916. We think the court correctly 
excluded the payroll, because it did not bear the Sig¬ 
nature of Crinis. He never saw it; it was made up 
by the bookkeeper of the Alaska United Gold Miijing 
Company. It was Immaterial. 


In the case at bar, the trial court excluded the recojrds 
“unless Miss O’Meara (the plaintiff) knows about it,’f or 
“unless she had notice of the entries made.” (App. 114-6). 
Counsel for the defendant made no tender to prove ^ny 
knowledge or notice thereof by the plaintiff. 

Under the Federal Shop Book Rule, books of account 
must be competent and relevant before they are admissible. 

In Schmeller v. United States, (C.C.A. 6), 143 F. 2nd 


544, 550, we find: 

* * * The mere fact that the paper offered in evidence 
is taken from the business file and is otherwise projved 
in compliance with section 695 does not establish! its 
competency. * * * Section 695 in no way repealed jthe 
ordinary requirements of relevancy and competency. 
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In United States v. Feinberg, (C.C.A. 2), 140 F. 2nd 592, 
writ of cert, denied, 322 U. S. 726, (L. Hand, Augustus N. 
Hand and Chase, Circuit Judges), Justice Learned Hand, 
in speaking for the court, said, p. 596: 

* * # Corporate books of account are not competent 
against a stranger merely because they are the books 
of the company whose dealings they purport to record. 

In the case at bar, when counsel for the defendant tend¬ 
ered the books and records of the defendant, no offer was 
made by the defendant either to bring home to the plaintiff 
any knowledge as to their contents or to prove that they 
were in any way binding on the plaintiff, although the trial 
court invited the defendant to make such offer. (App. 114). 

Under such circumstances, those records of the defend¬ 
ant were not admissible in this case. . 

4. Res Ipsa Loquitor. 

That there is liability on the part of the defendant, there 
can be no doubt. Sears, Roebuck & Co. v. George, 75 U. S. 
App. D. C. 73. Indeed, it is most significant that defendant 
does not allege that plaintiffs evidence was insufficient 
to take this case to the jury. 

However, the defendant complains because the trial court 
instructed the jury on the doctrine of res ipsa loquitor. 
In the case at bar, no one saw the cart which was in the 
custody of, and being handled by, the defendant’s servant 
before the plaintiff was hit. The plaintiff was unable to 
produce any witness to testify as to the manner in which 
the defendant’s servant was operating or handling the 
cart before the accident. It was going “fast” and was 
careening at the time the accident occurred. 

Whether the cart was in such a condition that it should 
not have been operated, was not known. In other words, 
although, the cause of the accident, namely, the negligent 
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operation of the cart, was known to the plaintiff, the object 
causing the injury was in the defendant’s control; and, |the 
cart, itself was unlikely to have done harm to the plaintiff 
unless the person in control of it was negligent. Hence, 
the defendant’s negligence could have been inferred by ithe 
jury without any additional evidence, other than that offer¬ 
ed by the plaintiff. Washington Loan & Trust Co.j v. 
Hickey, 78 U. S. App. D. C. 59, 61,137 F. 2nd 677. 

In his charge to the jury, the trial court carefully pointed 
out to them “that no presumption of negligence whatever 
arises from the mere happening of the accident in tjhis 
case.” The court told the jury that the defendant was pre¬ 
sumed to have acted with reasonable care and that siich 

i 

presumption had to be “overcome by evidence.” (Ajpp. 
119). Counsel for defendant so argued to the jury. (Sten|og. 
Tr. 293). After the trial court had so instructed the jury, 
he charged on the doctrine of res ipsa loquitor in a clear ^nd 
lucid manner. 

It is respectfully submitted that this case is most similar 
to the Washington Loan & Trust Co., case, supra. In that 
case a ventilator fell from an office building window upon 
the plaintiff. No one saw how it fell or knew what caused 
it to fall. There the plaintiff was in a place where he Ijiad 
a right to be and was injured because of the unknown neg¬ 
ligence of the defendant which had the custody of the job- 
ject which caused plaintiff’s injury. The same situation 
existed in the case at bar. 

It is absurd for counsel for appellant to say, at p. 28 of 
his brief, that “it might have been a stranger” to the de¬ 
fendant, who was operating the cart, which struck the plain¬ 
tiff. He did not urge that point at the trial. Indeed, the 
very same counsel stipulated that the bus boy who had been 
operating the cart for the defendant had been traced to 
Detroit and could not be found after that. (App. 117-jS). 

I 

i 

l 

i 

I 

i 
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5. The Court’s Remarks to Counsel for the Defendant Were 
Not Prejudicial. There Was No Reversible Error. 

All that occurred respecting the remarks of the court 
and counsel does not appear in the Stenographic Tran¬ 
script of the Record. 

On the last day during which evidence was heard in this 
case, the witness Lurba testified. He was vice president 
of the defendant company. (Stenog. Tr. 199-200). As 
the recollection of counsel for the plaintiff serves them, on 
the following day, when the case was to be argued to the 
jury, counsel for the plaintiff, off the record, reported to 
to the court that Mr. Lurba was so ill that he could not ap¬ 
pear and that he had wanted him to testify that an effort 
had been made to locate the bus boy, who was handling the 
cart at the time of plaintiff’s injury, such testimony being 
for the purpose of explaining the absence of the witness. 
Thereupon, counsel for both parties agreed that if Mr. 
Lurba were present, he would testify that an effort had 
been made to locate said bus boy, that he had been traced 
to Detroit, Michigan, but that the defendant had not been 
able to trace him from that place. 

THERE NEVER WAS ANY AGREEMENT OR 
STIPULATION THAT NO COMMENT BY COUNSEL 
FOR THE PLAINTIFF WOULD BE MADE ON SUCH 
A SITUATION. 

Just before counsel for the defendant started to make 
his argument to the jury, he may have said something 
about this matter in the hearing of the jury; because coun¬ 
sel for the plaintiff said to Mr. Welch: 

You forgot to explain the absence, for the record, I 
will concede that what Mr. Welch has just stated to you 
is correct. (Stenog. Tr. 283). 

That does not smack of any agreement not to comment. 
However, in reply to such statement, counsel for defendant 
said: 




As to what 1 have post stated to the jury respecting 
the defendant Lurber, he would so testify if he v^ere 
called. 


In reply to defendants counsel’s explanation of the ab¬ 
sence of the bus boy, counsel for the plaintiff started to $ay 
to the jury that the defendant had located the boy in De¬ 
troit and that, if defendant had wanted his testimony^, it 
could have taken his deposition, (App. 117), thus 

Now then, this bus boy is in Detroit. We read to pmu 
a deposition from Mr. Arnold. 


Counsel for the defendant must have then and tfyere 
realized that plaintiff’s counsel was going to suggest to the 
jury that the defendant could have taken the boy’s deposi¬ 
tion before defendant lost track of him, because Mr. Welch 
then admitted that defendant had traced the boy to De¬ 
troit ; but, undoubtedly due to the stress of the moment, he 
exceeded the bounds of the stipulation and stated: “Iff we 
could have found him, we would have done it, and agreed 
there wouldn’t be such comment.” Whereupon, counsel for 
the plaintiff quickly advised opposing counsel that he was 
not going to bind himself to an agreement not to make any 
comment about the absence of the bus boy and indicated 
that the defendant’s explanation of the absence of the bus 
boy did not explain why the defendant had not taken! the 
deposition of the boy when they did locate him in Detjroit. 

The court then stated his recollection of the agreement 
of counsel and stated: 

Your explanation was that the boy was in Detroit! and 
you traced him that far. The Court takes that as bbing 
true. (App. 118). 

That is the identical recollection of counsel for the pjain- 
tiff. The court then said no more that he had a right tp say 
under the Federal procedure and under the practice in 
this jurisdiction respecting the effect of the absence !of a 
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material witness. Carmody v. Capital Traction Co., 49 
App. D. C. 245. 

But the counsel for the defendant would not let the ques¬ 
tion drop. Unquestionably, it was in the stress of the ex¬ 
citement of the moment, but counsel for the defendant then 
said something which he had no right to say: 

If I had known there would be any comment we 
could have made a search. I made the explanation 
so there would be no comment. 

That remark was certainly out of order. He unjustly 
inferred, before the jury, that counsel for the plaintiff had 
been unfair and that the law was that, if any kind of a 
search, even a cursory one, is made for a witness, no com¬ 
ment can be made by opposing counsel about the absence 
of that witness. 

Counsel for the defendant, at no time, stated what the 
defendant had done in its attempt to locate the missing 
witness. He just stated that the defendant had made a 
search. He did not make any explanation as to why a dep¬ 
osition had not been obtained from the witness, when he 
■was located in Detroit. 

The court should have checked counsel for the defendant. 
The fact that the court replied to counsel with the state¬ 
ment that the court could have found the witness if he had 
wanted him here, was no impropriety under the circum¬ 
stances. Counsel for the defendant made the statement 
to the court, in the presence of the jury, that he 4 ‘could have 
made a search ” for the witness, if he had kno-wn that op¬ 
posing counsel would comment on his absence. The effect 
of the court’s reply was: “I ivould have made a search and 
found the witness.” 

Counsel should not be permitted to take advantage of 
their own wrong, although it is entirely unintentional and 
engendered by the excitement of the moment. 


In any event, the defendant could not have been pre¬ 
judiced. The plaintiff proved liability by the defendant, 
Sears, Roebuck & Co., v. George, supra. That is evidenced 
by the failure of defendant to allege, as error, that tl^ere 
was insufficient evidence to take the case to the jury. E^en 
if the bus boy had testified, plaintiff would have made out 
a case for the jury. At most the boy’s testimony may h&ve 
raised an issue of fact. However, that is highly speculative. 

As a matter of fact, the defendant probably benefited 
from what occurred. In the general excitement, the jury 
was never told, either by counsel or the court, what the rule 
of law is respecting the failure of either party to produce 
a material witness. 

CONCLUSION 

There is no error in this record. The judgment of the 
lower court should be affirmed. 

Respectfully submitted, 

John H. Burnett 
600 F Street, Northwest, 

Arthur F. Carroll, Jr., 

Hibbs Building, 

Washington, D. C. 

Attorneys for Appellee . 
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Appeal from the District Court of the United States 
for the District of Columbia 
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IN THE DISTRICT COURT OF THE UNITED 
301 STATES FOR THE DISTRICT OF 

COLUMBIA 

Civil Action No. 26899 

Anita M. O’Meara, 

115 West 73rd Street, 

New York, New York 

Plaintiff, 

v. 

Earle Restaurant, Inc., a corporation, 

13th and E Streets, N. W., 

Washington, D. C., 

Defendant. 

Filed Dec. 1„ 1944 
Charles E. Stewart, Clerk 

COMPLAINT FOR DAMAGES FOR NEGLIGENCE 

1. Plaintiff, Anita M. O’Meara, is a citizen of the 
United States, a resident of the State of New York, of 
legal age, and otherwise sui juris. Defendant is a corpora¬ 
tion, incorporated under the laws of the State of Delaware, 
with an office and place of business in the Earle Building, 
13th and E Streets, N. W., in the District of Columbia, 
which is operated as a restaurant under the name and style 
of Neptune Room. The matter in controversy exceeds, ex¬ 
clusive of interest and costs, the sum of Three Thousand 
Dollars. 

2. On, to-wit, March 3, 1944, while the plaintiff was in 
said Neptune Room, defendant, its agent or employee, negli¬ 
gently drove a heavy steel cart down a ramp leading into 
said Neptune Room against the plaintiff, who was then 


I 

I 

I 


I 
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. 

and there sitting quietly and peacefully at one of the tables 
in said Neptune Room. 

3. As a result of said negligence plaintiff suffered se¬ 
vere injury to her right knee, which injury will perma¬ 
nently impair plaintiff’s locomotion; was prevented from 
engaging in her profession, which is that of a Hammond 
organist; suffered great pain of body and mind; and incur¬ 
red expenses for medical attention and hospitalization in 
the sum of approximately Seven Hundred Fiftv Dol- 
302 lars ($750). 

WHEREFORE, plaintiff demands judgment 
against the defendant in the sum of Fifteen Thousand Dol¬ 
lars ($15,000) and costs. 

Arthur F. Carroll, Jr., 

Attorney for Plainfiff. 

Plaintiff Demands Jury Trial 

Arthur F. Carroll, Jr., 

Attorney for Plaintiff. 


* • • • • 

l 

303 MOTION TO DISMISS 

Comes now the defendant, Earle Restaurant, Inc., |a cor¬ 
poration, and moves the Court to dismiss the Complaijnt for 
Damages for Negligence, filed herein, and for reasons 
therefor states as follows: 

(a). The plaintiff alleges that on March 3, 1944, while 
she was in the Neptune Room, a restaurant conducted by 
the defendant, that its agent or employee negligently |drove 
a heavy steel cart down a ramp and against the plaintiff, 
who was then and there sitting quietly at a table and that 
as a result of such negligence she sustained injuries hs set 
forth. 

i 

i 
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It is significant that the plaintiff carefully avoided stat¬ 
ing her legal status at the time in question, that is, she 
fails to say whether she was a visitor, on invitee, a licensee 
or an employee. 

(b). As the Complaint is drawn, there is no showing of 
any relationship existing between plaintiff and defendant, 
whereby defendant owed any duty of any kind whatsoever 
to the plaintiff, nor does the Complaint allege that the de¬ 
fendant, in violation of its duty to the plaintiff, in any way, 
brought about the alleged injuries. 

J (c). Plaintiff well knows that at the time and place 

. 304 alleged, she was an employee of the defendant under 
contract entered into on January 13, 1944, at a 
weekly salary of Ninety-One Dollars ($91.00) per week, be¬ 
ing specifically designated in such contract as an employee 
and at the time that the alleged incident is supposed to have 
occurred she was on duty in accordance with the terms of 
her contract of employment. Furthermore, she accepted 
medical treatment at the hands of her employer as pro- 
.vided by him in accordance with the Longshoremen’s and 
Harbor Workers’ Compensation Act covering such em¬ 
ployment in the District of Columbia. 

(d) . The Longshoremen’s and Harbor Workers’ Com¬ 
pensation Act sets up an employer’s liability for payment 
of compensation and medical expense to his employees and 
specifically makes the liability of an employer exclusive in 
such matters. 

(e) . Therefore, it is respectfully submitted that the plain¬ 
tiff herein has no standing in this Court, she being by con¬ 
tract specifically an individual employee whose injury, if 
,any, was incurred on the premises of the employer during 
'the course of her employment and, therefore, she has no 

rights against this employer, other than those exclusively 


provided in the Longshoremen’s and Harbor Workers’ 
Compensation Act. 

Welch, Daily & Welch, 

By J. Harry Welch, 

I 

Attorneys for Defendant, 
710 14th St., N. W. 

DI 6296 


* # ♦ • • 

305 ORDER DENYING DEFENDANT’S MOTION 

TO DISMISS 

Filed Feb. 26,1945 
Charles E. Stewart, Clerk 

Upon consideration of defendant’s Motion to Dismiss 
and the points and authorities in support thereof hereto¬ 
fore filed herein, and plaintiff’s points and authorities in 
opposition thereto, and said motion having been argued 
orally before the Court the 25th day of January, 1945, by 
counsel for both defendant and plaintiff, it is, by the Court, 
this 26th day of February, 1945, 

ORDERED, that defendant’s Motion to Dismiss is 
hereby denied. 

Matthew F. McGuire, 

Justice. 

SEEN: 

J. Harry Welch, 

Attorney for defendant. 
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306 ANSWER TO COMPLAINT FOR DAMAGES 
, FOR NEGLIGENCE 

Comes now the defendant and for Answer to Complaint 
filed herein states as follows: 

FIRST DEFENSE: 


First Defense 

The plaintiff is not entitled to recover against the de¬ 
fendant corporation in the matters set forth in the Bill of 
Complaint for the reason that she has failed to state a canse 
of action therein upon which recovery can be had against 
the defendant. 


Second Defense 

The defendant admits plaintiff is a citizen of the United 
States and a resident of the State of New York and of legal 
age; admits that it is a corporation incorporated under the 
Laws of the State of Delaware with a place of business in 
the District of Columbia, operating a restaurant under the 
name and style of “Neptune Room”; the defendant ad¬ 
mits that on, to-wit, March 3,1944, the plaintiff was in said 
Neptune Room and denies each and every other allegation 
in all paragraphs of the Complaint. 

Third Defense 

For further defense to the Complaint and each paragraph 
thereof, the defendant says that at the time alleged in Para¬ 
graph Two (2) of the Complaint, the plaintiff was in the 
said Neptune Room, but that her presence there with in ac¬ 
cordance with a contract of employment between plaintiff 
and defendant and that no duty was owed by defendant 
to plaintiff as a result of any other relationship whatso¬ 
ever and plaintiff was not therein as a customer, licensee, 


» 
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invitee or in any relationship creating a legal dutji from 
defendant to plaintiff other than that of employer and em¬ 
ployee. | 

For further defense to the Complaint and each para¬ 
graph thereof, the defendant says that the plaintiff was em¬ 
ployed by the defendant on January 13,1944 under Written 
contract of employment whereby the relationship of em¬ 
ployer and employee was specifically created and was in 
full force and effect as such on, to-wit, March 3, 1944; 
(Photostat copy of such contract of employment, includ¬ 
ing both sides thereof, is attached hereto and made a part 
hereof). 

. 

Under such contract of employment, defendant carried 
on its payroll records the plaintiff as an employee at a sal¬ 
ary of Ninety-One Dollars ($91.00) per week, from which 
was deducted withholding tax and other necessar^ and 
proper legal deductions, as more fully appears by a com¬ 
plete transcript of her payroll record as taken from the 
original records of defendant, photostat copy of wljich is 
attached hereto and prayed to be read as a part hereof; 
and defendant further avers that the relationship of em¬ 
ployer and employee was existing between the plaintiff and 
defendant and that because of such relationship the [Long¬ 
shoremen’s and Harbor Workers’ Compensation Ac^t, ap¬ 
plicable as Compensation Law for the District of Colum¬ 
bia, made the defendant, as the employer, liable for the pay¬ 
ment of compensation and medical benefits in accordance 
with the provisions of such Act, more particularly Section 
4 (a), (b) and Section 5 of such Act, which are herewith 
specifically referred to and prayed to be reac( as a 
308 part hereof; in view of the provisions of said Act, 
plaintiff has no standing in this Court and hhs al¬ 
leged no facts upon which any duty is owing from the 
defendant to the plaintiff, other than that exclusively re¬ 
stricted to the benefit to which she is entitled as an em- 
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ployee under the Statute referred to above and this Court, 
therefore, has no jurisdiction in the premises. 

Welch, Daily & Welch, 

By: J. Harry Welch, 
Attorneys for Defendant, 

• 310 710 14th St., N. W., 

DI 6296 


Names of Employees 

Local No. 

SS. No. 

Wages 

Billy Arnold .. (leader) 

802 

054-09-7311 

$184.00 

Anita O’Meara- 

802 

043-16-7834 

91.00 

Lew Sussman-— 

802 

008-03-9372 

100.00 

Bob Glickman- 

802 

112-05-4318 

91.00 



Union Tax 

39.00 



CRA Commission 

45.00 




$550.00 


CONTRACT BLANK 

311 CONSOLIDATED RADIO ARTISTS, INC. 

30 Rockefeller Plaza, New York City 
333 North Michigan, Chicago, HI. 

9028 Sunset Boulevard, Hollywood, Calif. 

Ill Sutter Street, San Francisco, California 

THIS CONTRACT for the personal services of musi¬ 
cians, made this 13th day of January, 1944 between the 
undersigned employer (hereinafter called the employer) 
and Four Musicians (including Leader) musicians (herein¬ 
after called the employees) represented by the under signed 
representative. 

WITNESSETH, That the employer employs the per¬ 
sonal services of the employees, as musicians severally, and 
the employees severally, through their representative, 
agree to render collectively to the employer services as 
musicians in the orchestra under the leadership of Billy 
Arnold, according to the following terms and conditions: 
Name and Address of Place of Engagement Neptune Room , 



Earle Building, Washington, D. C. 

Date(s) of Employment Opening Ja/nuary 29 for two weeks 
with option for 11 weeks. Two weeks before expiration 
additional option for 13 additional weeks. 

Hours of Employment Daily —3 P.M. to 4:30 PM. \ 4:30 
P.M. to 6:00 P.M. 8 PM. to 1 AM. 

Saturdays —3:30 PM. to 6 PM. 2 PM. to 4:30 PM. 
8 PM. to 12 PM. 

Sundays —6:30 PM. to 10 PM. 

Price Agreed Upon $550.00 per week plus transportation 
for H. Organ and orch. 


(Terms and Amount) 

To be paid End of each week. 

(Specify when Payments Are To Be Made) 

The employer shall at all times have complete control of 
the services which the employees will render under the 
specifications of this contract. On behalf of the employer 
the Leader will distribute the amount received from the 
employer to the employees, including himself, as indicated 
on the opposite side of the contract, or in place thereof on 
separate memorandum supplied to the employer at Or be 
fore the commencement of the employment hereundet and 
take and turn over to the employer receipts therefor from 
each employee, including himself. The amount paid to the 
Leader includes the cost of transportation, which will be 
reported by the Leader to the employer. The employer 
hereby authorizes the Leader on his behalf to replace any 
employee who by illness, absence, or for any other reason 
does not perform any or all of the services provided for 
under this contract. The agreement of the employees to 
perform is subject to proven detention by sickness, acci¬ 
dents, or accidents to means of transportation, pots, 
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strikes, epidemics, acts of God, or any other legitimate 
conditions beyond the control of the employees. The em¬ 
ployer agrees that the Business Representative of the Mu¬ 
sician’s Local, in whose jurisdiction the musicians are play¬ 
ing shall have access to the premises in which the musicians 
perform (except in private residences) for the purpose of 
conferring with the musicians. The musicians performing 
services under this contract must be members of the Ameri- 
, can Federation of Musicians and nothing in this contract 
shall ever be so construed as to interfere with any obliga¬ 
tion which they may owe to the American Federation of 
Musicians. 

It is agreed that all the rules, laws and regulations of 
( the American Federation of Musicians, and all the rules, 
i laws and regulations of the Local in whose jurisdiction the 
musicians perform, insofar as they are not in conflict with 
those of the Federation, are made part of this contract. 

The employer represents that there does not exist against 
him, in favor of any employee-member of the American 
Federation of Musicians, any claim of any kind arising 
out of musical services rendered for any such employer. 
It is agreed that no employee-member of the American 
Federation of Musicians will be required to perform any 
provisions of this contract or to render any services for 
said employer as long as any such claim is unsatisfied or 
unpaid, in whole or in part. The employer in signing this 
contract himself, or having same signed by a representa¬ 
tive, acknowledges his (her or their) authority to do so and 
hereby assumes liability for the amount stated herein. 

Name of Employer NEPTUNE ROOM 

i Street Address 13th & E Sts., N. W. 

City or State Washington, D. C. 

Phone- 


I 


Accepted by Employer/s/F. Rosier 
A ccepted William Arnold 

(Orchestra Leader) 

By Consolidated Radio Artists, Inc. 

(Representatives of Employees) 
By Charles E. Green 


312 AMENDMENT TO COMPLAINT FOR 


DAMAGES FOR NEGLIGENCE 


Comes now the plaintiff and respectfully amende the 
paragraph numbered two (No. 2) of the complain^; for 
damages for negligence, heretofore filed herein so thai said 
paragraph will read as follows: 

2. On, to-wit March 3, 1944, while the plaintiff w^s in 
said Neptune Room, defendant, its agent or employee, 
drove a heavy steel cart down a ramp leading into! said 
Neptune Room, against the plaintiff who was then and 
there sitting quietly and peacefully at one of the tabjes in 
said Neptune Room; plaintiff avers that said striking of 
the plaintiff by the defendant, its agent or employee, as 
aforesaid, was due to the negligent operation of said icourt 
by the defendant, its agent or employee, or to the faulty 
construction or condition of said ramp within the knowledge 
and control of the defendant. 

Arthur F. Carroll, Jr. 


Attorney for Plaintiff. 
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313 ANSWER TO AMENDED COMPLAINT 
FOR DAMAGES FOR NEGLIGENCE 

Comes now the defendant, Earle Restaurant, Inc., a cor¬ 
poration, and for Answer to the Amended Complaint for 
Damages and Negligence, states as follows: 

The defendant denies each and every allegation of said 
paragraph Two (2) of the Amended Complaint and prays 
that its Answer to the original Complaint be read as a 
part of its Answer hereto. 

Welch, Daily & Welch 

By J. Harry Welch 

Attorney for Defendant 

710 14th St., N. W. 

Di. 6296 




314 PRETRIAL PROCEEDINGS 

Filed June 11,1945 
Charles E. Stewart, Clerk 

STATEMENT OF NATURE OF CASE 

This is a suit for damages for personal injuries. 

Plaintiff say, on March 3, 1944, she was employed as an 
entertainer in the Neptune Room, defendant's restaurant; 
, that she was seated at one of the tables, awaiting her time 
• to perform, when she was struck by a heavy steel cart which 
was pushed down a ramp leading into the Neptune Room 
from the kitchen by a bus boy, an employee of defendant. 
Plaintiff says that the negligence consists in the manner 


in which the bus boy brought the cart down the ramp, or to 
the faulty construction or condition of the ramp, within the 
knowledge and control of defendant. 

Defendant, answering, admits that plaintiff was on de¬ 
fendant’s premises, at the time, alleged and received some 
injury, but defendant claims that she was an employee and 
that her rights and defendant’s liability is fixed tiy the 
Longshoreman Act. Defendant denies plaintiff’s allegations 
of negligence and avers that her injury occurred without 
negligence on the part of the defendant, or its employee, 
and denies that the ramp was faulty in construction or 
maintained in an unsafe condition. 

STIPULATIONS: By agreement of counsel for the 
respectvie parties, present in Court, it is ordered that the 
subsequent course of this action shall be governed by the 
following stipulations unless modified by the Court tb pre¬ 
vent manifest injustice: 

Pertinent hospital records may be received in evidence 
without formal proof. 

Photostatic copy of contract, dated Jan. 13, 1944, at¬ 
tached to defendant’s Answer, may be received in evidence 
without formal proof. 

I 

The several bills, initialed by the Pretrial Justice, may be 
received in evidence without formal proof. 

Plaintiff states that depositions might have to be taken. 
If so, pltf. is given 3 months to do so. 

Date 6-11-1945 

F. Dickinson Letts 
Pretrial Justice j 

Arthur F. Carroll 
Attorney for Plaintiff 

J. Harry Welch 
Attorney for Defendant 
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315 VERDICT AND JUDGMENT 

This cause having come on for hearing on the 12th 
day of February, 1946, before the Court and a jury of good 
and lawful persons of this district, to wit: 

Elmer W. Pittenger 
William E. Veimayer 
Peter F. Sokalski 
Eugene D. Longpre 
John F. Wilkins 
Earl A. White 
Frederick J. Weingart 
Sidney H. Davies 
James H. Bachman 
John R. Beall 
Edward D. Waldron 
Kate W. Carmichael 

who, after having been duly sworn to well and truly try the 
issues between Anita M. Carton, plaintiff and Earle Res¬ 
taurant, defendant, and after this cause is heard and given 
to the jury in charge, they upon their oath say this 15th 
day of February, 1946, that they find the issues aforesaid 
in favor of the plaintiff and that the money payable to him 
by the defendant by reason of the premises is the sum of 
$5,000.00 

WHEREFORE, it is adjudged that said plaintiff recover 
of the defendant the sum of Five thousand dollars together 
with costs. 

Charles E. Stewart, Cleric , 

By James M. Parsons, 

Assistant Cleric. 

By direction of 

Justice T. Alan Goldsborough 



I 
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316 MOTION TO SET ASIDE VERDICT AND JUDG¬ 
MENT FOR PLAINTIFF AND TO ENTER VER¬ 
DICT ON JUDGMENT FOR DEFENDANT tiR IN 
THE ALTERNATIVE FOR A NEW TRIAL 

Now comes the defendant, by its attorneys, and mov^s the 
Court to set aside the verdict for judgment entered jn the 
above cause or in the alternative to grant the defendant a 
new trial on the following grounds: 

(1) . The verdict is contrary to the evidence. 

(2) . The verdict is contrary to the weight of the evidence. 

(3) . The testimony failed to show any negligence on the 
part of the defendant, but merely showed the happemng of 
an accident. 

(4) . The testimony failed to show any material loss other 
than doctors’ bills in the amount of One Hundred Tvfenty- 
Four Dollars ($124.00) and only a possibility or a proba¬ 
bility of a need of an operation. The amount of daitaages 
awarded by the Jury is excessive. 

(5) . The Court erred in not permitting defendant to of¬ 
fer testimony to prove the matters set forth in defendant’s 
Answer concerning the relationship existing between the 

defendant and the plaintiff. 

317 (6). The Court erred in not taking judicial Notice 
of the fact the defendant had a duty under the In¬ 
ternal Revenue Laws to report withholding tax which it 
withheld from its employees and in not permitting de¬ 
fendant to show that having complied with such law it had 
notified the plaintiff in the manner prescribed by l$w of 
the amounts withheld from her salary. 

(7). The Court erred in not permitting defendant to 
show the amounts which it withheld from plaintiff’s Salary 


i 
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for social security under provisions of law for District Un¬ 
employment Compensation under provisions of law and for 
Withholding Tax under Internal Revenue Law. 

(8) . The Court erred in rejecting contract between the 
parties and in striking it from the evidence. 

(9) . The Court erred in deciding as a matter of law that 
the contract in question was one of employment between the 
plaintiff and band leader, Arnold, and in instructing the 
Jury to this effect. 

(10) . The Court erred in commenting to the Jury during 
argument of counsel to the prejudice of the defendant af¬ 
ter an understanding had been entered into between counsel 
for plaintiff and defendant that no comment would be made 
because of the absence of the bus boy who had been pushing 
the cart at the time of the accident. 

Welch, Daily & Welch 

By J. Harry Welch 

Attorneys for Defendant , 

710 14th St., N. W. 

Di. 6296 
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PROCEEDINGS, TRANSACTIONS AND 
TESTIMONY 


(A jury having been duly empaneled and sworn) 
MISS MARIE BURGESS 

was called as a witness by and on behalf of the Plaintiff 
and, having been first duly sworn, was examined and tes¬ 
tified as follows: 



DIRECT EXAMINATION 


BY MR. BURNETT: 

i 

Q. You are Miss Marie Burgess? A. Yes, sir. 

Q. You live in Baltimore? A. Yes, sir. 

• • • • • 

3 Q. Were you in Washington on the 3rd day of 
March, 1944, when Mrs. Carton was playing at the 

Neptune Room? A. Yes, I was. 

Q. How were you employed at that time? A. |I was 
working for the Maryland Biscuit Company in Baltimore. 
Q. The same position you have now? A. No. 

Q. I see. Were you at that time acquainted with Mrs. 
Carton? A. Yes, I had known her just— 

• • • • • 

BY MR. BURNETT: 

I 

i 

Q. At what table were you seated, Miss Burgess? 
A. I was sitting at the table reserved for the band! 

MR. WELCH: She would not know. 

THE COURT: Were you sitting at the same table Mrs. 
Carton was? 

! 

THE WITNESS: Yes, sir. 

THE COURT: That is all that is necessary. 

4 BY MR. BURNETT: j 

I 

Q. Do you recollect where that table was? Ate you 
familiar enough with Washington to know—well, strike 
that question. I will put it this way: 
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Do you recollect where the kitchen doors were ? A. Yes, 
sir. 

Q. And now you came in, as you came in the Thirteenth 
Street side, what position were the kitchen doors! Directly 
ahead of the stairs, to the left, or right of the stairs! 

Do you recollect? If you don’t, just say so. 

A. I came in down there through the main entrance 

Q. Yes. A. And to a table back of the rail. 

Q. To your left or your right? A. It would be to my 
left. 

Q. Do you remember where the liquor bar is there? 
A. Yes, sir. 

Q. Do you recollect some seats with a curved back to 
them immediately in front of the liquor bar? A. Yes, sir. 

Q. Those tables are close, are far away from the end of 
those curved seats? Do you recollect? A. It was back 
of it. 

Q. Now the kitchen doors were how far away, approxi¬ 
mately from this table? A. I could not judge. It 
5 wasn’t very far. 

Q. Well, let us assume, Miss Burgess, that this 
end of the jury box here towards me was the liquor bar 
and the curved seats were in front of the liquor bar. A. 
Yes, sir. 

• • • • • 

Q. Were they on the right-hand side? Do you recollect? 
A. Would you say that again, please? 

THE COURT: I don’t understand what the witness 
says. I can’t understand her. 

BY MR. BURNETT: 

Q. Would you keep your voice up, please? 

This end of the jury box is the liquor bar. (Indicating). 
Immediately in front of the liquor bar is the curved seats. 
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Your table was on one end or the other of those Curved 
seats. Which end was it on? Do you recollect? A\ To¬ 
ward the salad bar, toward the kitchen. 

Q. That was away from Thirteenth Street or close to 
Thirteenth Street? If you don’t know, say so. A. Ij don’t 
know Washington by streets. 

6 Q. There was a salad bar there? A. Yes, sir. 

Q.. Was the salad bar in front of the band stand 
or back of the band stand? A. Back of the band stand. 

Q. Was the band stand on the side you came into the 
restaurant or on the opposite side? A. It would be more 
to the right. 

Q. As you came in? A. Yes, sir. 

Q. Then this table was on the same side of the room as 
the salad bar, or not? A. It was back of those qurved 
seats and toward the bar. 

Q. Toward the liquor bar? A. That is right. 

Q. And how did they come in and out of the kitchen at 
that time? Describe the place where they went in and out 
A. Well, there were swinging doors. There was a narrow 
place when they went up an incline to take the dishes put to 
the kitchen. 

Q. And was it level or not level? A. It was not level. 
Q. What was its condition? Can you describe 

7 it with your hand ? A. It was sloping like an alley- 
way to take the dishes. 

Q. W T as the kitchen higher or lower than the rest of the 
restaurant ? A. I never noticed back of the kitchen doors. 

Q. I mean the kitchen. You noticed from the kitchen 
door down to the table where you were sitting, yoif said 
that was about level. A. It was about level. 

THE COURT: Uphill or downhill? 

BY MR. BURNETT: j 

Q. Was it downhill from the kitchen door to your liable? 
A. Slanting down from the kitchen door to the tablq. 
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8 Do you recollect what happened when Mrs. Car¬ 

ton was injured? A. Yes, sir. 

Q. What happened? A. This cart came out of the 
kitchen and hit this empty chair where no one was sitting, 
and hit the empty chair, backed it into Mrs. Carton’s knee. 

Q. Did you see this cart before it came down? A. I 
had been watching all night those carts coming down. 

Q. Did you see this cart? A. I didn’t notice it until it 
hit. It came so fast, it crashed. 

* * # • • 


Q. Explain to us when you say it came fast. What did 
you see to make you think that? A. Well, I had 
9 been sitting most of the evening from 10:30 on and 
watched the carts all night, and Mrs. Carton was 
sitting there talking to me and all of a sudden it just 
crashed and this chair hit her knee, and the cart was there. 

Q. Was this a square table or was it a round table at 
which you were seated? A. Well, it was an oblong table. 

| Q. Oblong? A. Yes, sir. 

Q. Were you seated at the end of the table or at the 
side ? A. I was seated at the end of the table. 

Q. Where was Mrs. Carton seated? A. On the side of 
the table. 

Q. To your left or right? A. To my left. 

Q. The opposite side of the table was that up against 
these round or circular seats, or not? A. Yes, it was. 

Q. Where was the chair that this cart ran into ? A. At 
the other end of the table. 

Q. About how far away from Mrs. Carton was it? A. 
Well, the table was built on a pedestal, so the chair was 
pushed in over on her knee. 
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Q. What occurred after that, after the cfiair 
struck Mrs. Carton? What happened? Did Mrs. 
Carton stay there, get up and leave or what? A. Well, 
for a few minutes. She got up and went to the ladies room 
1 think. 

Q. And could you give the jury some idea of what kind 
of apparatus this was that you call a cart? A. Well, it 
had two trays on it, one at the top and one at the bbttom. 

I think there were only two, and the handle on it looked like 
a handle on a baby carriage, where they could guide it down 
the incline. 

Q. What material was it made of? A. It was a| meta) 
truck. 

Q. How tall was it? A. Oh, at least four feet I tall, i 
imagine. 

Q. Was that square or oblong, or what shape? A. It 
was oblong. 

Q. About how long was it? A. Approximately four 
and a half feet. 

Q. And how wide was it? A. A little over two, I 
would say, maybe two and a half. 

Q. At that time you were visiting an acquaintance of 
yours in the band, were you? A. Yes, sir. 

i 

• • * • • 

II Cross Examination 

BY MR. WELCH: j 

Q. Were you visiting Mrs. O’Meara? A. No. 

Q. Who were you visiting? A. Mr. Sussman. 

Q. What position did he hold in the band? 4. He 
was a pianist. 

Q. What time of the evening did you come there? A. 
Well, I came every Friday night and usually around 10:30. 
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Q. What time in the evening did you come on this oc¬ 
casion! A. I don’t exactly recall. I imagine around the 
same time. 

Q. Was this a Friday night? A. It was. 

Q. Did you come from Baltimore to the Earle Restau¬ 
rant? A. Yes, sir. 

Q. How many Friday nights had you been coming there 
prior to this occasion? A. I think this happened either 
the last week in January, I believe, and I had been there 
every Friday night with the exception of the first one. 

Q. So that would be five or six Fridays? A. 
12 Yes, sir. 

Q. Now, on each occasion, had you seated your¬ 
self at the same place where you sat this night? A. Yes, 
sir. 

Q. You would be there with Mrs. O’Meara, or with Mrs. 
Meara and also members of the orchestra? A. Yes, sir. 

Q. At different times during the evening, they would 
all sit around this table and wait for the next turn that they 
had to play. Is that right? A. Yes, sir. 

Q. Now, you say you arrived there at 10:00 or a little 
after. A. About 10:00 or so, the usual time that I got 
there. 

Q. Well, did you make that trip several times there¬ 
after? A. Yes, sir. 

Q. Well, now, what time would you leave Baltimore? 
A. I would get the train at 9:00 o’clock. 

Q. And it takes about thirty minutes to come over, 
doesn’t it? A. Yes, sir. 

Q. And then you would go directly to the Earle 
33 Restalrant? A. No, sir; I went and checked my 
bags at the place where I stayed. 

Q. Where was that? A. 1501 Massachusetts Avenue. 

Q. And then you would go on down to the Earle? A. 
Yes, sir. 

Q. On this night had you gone to 1501 Massachusetts 
Avenue first? A. Yes, sir. 
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Q. Is it a fact that is where Mrs. O’Meara was liVing at 

• I w 

this time? A. Yes, sir. 

Q. Were the other members of this orchestra living 
there? A. Yes, but not Mr. Arnold. 

7 I 

Q. Yes, but the other four? A. The other four. 

Q. When you say the other four, you mean in addition 
to Mrs. O’Meara? A. Yes, sir. 

Q. And then you woud spend the week-end there ? A. 
Yes, sir. 

Q. So that you were in Earle Restaurant then jnearly 
every Friday night for three or four months, weren’t you? 
A. Yes, sir; they played there, I think eighteen 

14 weeks, and I went most of the time. 

Q. The first one. A. The first one and the last 

one. 

Q. So you were there every Friday night for a ijumber 
of months? A. Yes, weeks. 

Q. Weeks. Well, eighteen weeks would cover some 
months, would it not ? A. Yes, sir. 

Q. Now, then, when you went down into the Restaurant, 
you left Thirteenth Street to go down, didn’t you? 

You went from Thirteenth down into the Restabrant? 
A. Went down into the entrance to the dining room. 

Q. When you got down there, did you turn to your right 
or left? A. As you go in, I turned to my left, went around 
back of the rail and over to this table, back of the fail for 
the band. 

i 

Q. And what time in the evening was it that t|iis in¬ 
stance occurred you just spoke of, the cart hit the| chair, 
which in turn hit Mrs. O’Meara? A. Just about twelve 
o’clock. 

Q. And you had been there an hour and a half or 

15 a little more ? A. Yes, sir. 

Q. During that time what had you done? A. I 
had been sitting there watching the band, visiting with them 
when they were off the stand. 
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Q. Did you eat? A. No, I don’t think I had anything 
to eat. 

Q. Did you drink? A. I had two glasses of wine. 

Q. What kind? Was it sherry, port, muscatelle, or 
what? A. No, it was a red wine. 

Q. Was it burgundy? A. Sparkling burgundy. 

Q. And you had two glasses? A. Yes, sir. 

Q. And who partook of the wine with you? A. I don’t 
recall if anybody drank it. 

Q. Did Mrs. O’Meara? A. I don’t remember her 
drinking any. 

Q. What do you remember her drinking? A. I don’t 
remember her drinking at all. I think she had something 
to eat, either a sandwich or a salad bowl. 

Q. You say she had not taken anything to drink? A. 
I would not know. I did not notice her drinking. 

• * # * • 


16 Q. Now, on this occasion, were you facing the or¬ 
chestra where you were sitting? A. I always 

watched the piano player. 

, Q. So you were facing where you could see him? A. 
Yes, sir. 

Q. Did that put the ramp behind you into the kitchen? 
The ramp into the kitchen? A. No, it was in front of me. 
Q. In front of you? A. Yes, sir. 

Q. Was the piano player over by the kitchen door? A. 
I think he had gone to the men’s room when the accident 
happened. 

Q. While you were seated where you could watch him, 
your back was to the kitchen door? A. No. 

17 Q. Were you facing the kitchen door? A. I 
could look at the kitchen door, but I could look at the 

bandstand, either one. 

Q. But -where was your back, actually, while you were 
seated in the position where you could watch the piano 


» 
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player? A. It would be toward the front entrance of the 
place. 

Q. Isn’t it a fact when you went down the stair4 you 
turned left, assuming that you came down the stairs in this 
direction (indicating) ? Then you turned left to go intp the 
restaurant? A. Yes, sir. 

7 I 

Q. To the right there is another room, but it isn’t the 
Neptune Koom? A. That is right. 

Q. When you turn left there is a large room in fron* 
of you, and you go down a few steps, or you can go tp the 
left? A. That is right. j 

Q. When you go down these steps onto the main floor 
there in the middle, or beyond the middle, that floPr is 
where the orchestra is seated, isn’t it? A. The orchestra 
doesn’t take all that in front of the bar. 

Q. From the steps you go some distance int^> the 
18 room? A. Yes, sir. 

Q. And to the right as you go forward is where 
the orchestra is? A. From the time I came into the rpom. 

Q. After you make your left turn and face intp the 
room, as I say, if I were now coming down the steps, then 
I reach a platform and there is a hatcheck room ahe£(d of 
you slightly to the right? A. When you come in the, res¬ 
taurant. 

Q. When you come down into the restaurant therej is a 
foyer or lobby in which there is a hatcheck room and to the 
left there is a cashier’s desk as you go in? A. Yesj sir. 

Q. When you make that left turn you go down a cpuple 
of steps to the main floor? A. Yes, sir. 

Q. And the whole room is open in front of you?! A. 
Yes, sir. 

Q. If we went in about where I am standing, if that |wall 
is where we came down the stairs, the room would be in re¬ 
lation, except as to size, about where I am pointing as the 
rest of the room? A. Yes, sir. 
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Q. The orchestra would be quite well down in the room, 
a little to the right where you would be facing it as 

19 you started into the room ? A. Yes, sir. 

Q. Now, there, about this corner, as you face the 
room would be that kitchen door there? A. Yes, sir. 

Q. On the wall of the far side? A. Yes, sir. 

Q. Now do you mean to tell us that you went there 
nearly to that door and faced that way? A. The table 
was back of the covered rail, and a chair at either end, as 
well as the side. 

Q. Where were you seated? A. I was seated at the 
end, not toward the salad bar because that -would be that 
way, back toward the kitchen and the salad bar. I was sit¬ 
ting at the opposite end of the table. 

Q. Where you were seated you had to turn to look at 
the piano player, didn’t you? A. Slightly, 
i Q. Considerably, didn’t you? The chair you are de¬ 
scribing now would be looking practically straight into the 
kitchen door, would it not? A. There was a place there 
with glasses and so on. 

Q. You mean between you and the kitchen? A. No, I 
could look beyond that to the kitchen. It didn’t come 

20 clear to that. 

Q. In other words, there was some thing between 
you and the kitchen which you had to look beyond? 
A. No. 

Q. I understood you to say that. Would you tell us? 
A. That didn’t obstruct the view from the kitchen. 

Q. Did you have to look beyond it? A. You could 
watch this ramp. , 

Q. What was this that was between you and the ramp 
you had to look beyond? A. It didn’t come beyond the 
ramp. 

Q. You had to look over it or around it to see the kitchen 
door, didn’t you? A. No, I could look to the side. 

Q. You could look to the side? A. I watched that. 
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Q. What was this yon could look to the side of and see 
the kitchen door! A. I think they kept glasses ther^. 

Q. Was it a series of shelves, or was it a cabinet, or 
just what was it! A. It must have been just shelves that 
were there, if I recall , 

Q. Now do you recall? A. I remember only the room 
coming down the ramp. 

21 Q. I am talking about the thing you said you 
looked around in order to see the kitchen door and j 

the ramp? A. The salad bar was built right outj from 
there. 

Q. From where? From this thing you have jupt de- » 
scribed to us? A. It was an extension there. It wad down 
from the ramp. 

Q. What was down from the ramp? I am trying tio find 
out what it is you were looking around. A. Well, itj could 
have been made of glass and chromium, perhaps, I don’t 
remember. ! 

Q. Now how high was it? A. I don’t remmeber the 
height of it 

Q. Did it have glasses and other things piled on it ? 

A. I think there were glasses there. 

Q. Did you see waiters, or others, apparently employees 
go to and from it and take things and put them back? 

A. Yes, sir. 

Q. So that it did have some purpose in serving the pat¬ 
rons? A. As a storage place; yes, sir. 

Q. Now when you say you would look around it to see 
the door, could you see all of the door or just the Tapper 
part? A. You could see all the door. It wjasn’t 

22 built out quite as far as the kitchen door. 

| 

j 

• # • • • 

I 

i 

Q. Now with respect to the ramp, describe that. 

A. The ramp came down. Well, that was, it could have 
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been down a few inches, the ramp came down and cut off 
rather sharp toward a narrow way where they came 
23 out with the trucks. 

Q. How long was the ramp? A. I am not a 
good judge of distances. It probably was ten feet. 


• • * • • 

i 

| THE COURT. * * * * Just measure off anyway, about 
how far it was to the best of your ability. 

, THE WITNESS. Before it started to curve above the 
sharp curve. 

THE COURT. All right; measure it 

THE WITNESS. Well, probably from the end of this to 

j the end of the jury box. 

BY MR. WELCH: 

Q. By the end of this did you mean this end of the 
room? A. Yes, sir. 

' 24 Q. To here? A. I doubt if it were any longer 
than that at all. 

Q. You are talking about the end of the ramp? A. Yes, 
sir. 

Q. You spoke about where it had a sharp turn, or turned 
sharp. Did the ramp have a turn in it? A. It came down 
like this and then there was this thing with the salad bar 
and across there— 

Q.You mean that there were passageways from it where 
you could turn and go down the other side of the restau¬ 
rant? A. I don’t know whether there was really room 
between the bar and this table to bring the truck down. It 
was a very narrow passage. 

Q. Did you ever see the cart come through while you 
were there? A. Yes, sir. 
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Q. There was room to bring it through? A. Between 
the bar and the table where I was sitting. 

Q. You were just describing the salad bar and the 
other— A. From coming down the ramp, they always 
brought this truck down the ramp and over into tile main 
dining room. I never saw it come down back, down in 
front of the bar, I never noticed it. 

25 Q. Now there was a single door into the kitchen? 

A. No, it was a double door because sometimes they 
would like to— 

Q. And which way did the door open? A. They were 
swinging doors. Perhaps it could have been opened from 
either direction. 

Q. Did you observe whether it could or not? A. | Well, 
I never noticed just watching the trucks, when th$ door 
was open, I think they could be opened either way. | 

Q. Was there a single ramp or more than one iramp? 
A. Just the one. 

Q. Was there any division in the room? A. What do 
you mean by division? 

Q. Was it in any way divided? A. I don’t understand. 

THE COURT. Do you mean whether there weije two 
ramps or one? 

I ■ 

MR. WELCH. I asked her that and she answered she 
understood it was one ramp. 

THE COURT: I see. 

I 

MR. WELCH. Then I asked her if it was in any way 
divided. 

THE WITNESS: I don’t see how you mean. 

BY ME. WELCH: j 

Q. Was there a rail in it? A. A rail i|n the 
ramp! 



26 
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Q. Yes. A. No. 

Q. Now, did you notice who was moving the cart on this 
particular occasion? A. One of the colored boys. I 
could not tell which one. 

Q. Was it someone you had seen before? A. Well, as 
far as the identity of those boys, I would not be able to 
identify the colored boys who handled the trucks. 

* Q. In watching the carts as you said you were that 
night— A. I watched them every night. 

Q. —had you seen this boy before? A. I could not 
identify this colored boy. They were all dressed the same. 
I could not identify them. 

Q. When the accident occurred, did you get up? A. I 
still sat there. 

Q. Did Mrs. O’Meara get up? A. Well, not right at 
that instance when it hit. In effect she was there, she sat 
there just a few moments and went to the ladies’ room. 

Q. When she came back how long was it before she 
finished her evening’s work? A. Well, there were 
27 different times, different lengths of time. Different 
lengths of time on the band stand. 

Q. What time did you leave the restaurant that night, 
if you left with her? A. I didn’t leave with her. 

Q. You didn't leave with her? Do you know what time 
she left? A. No, I don’t know. I didn’t notice. 

Q. Were you there until the band finished? A. When 
Mr. Sussman finished his work. 

Q. Was Mrs. O’Meara there with you at that time? 
A. No. 

Q. Do you know what time she left? A. I could not 
tell whether she left before me, or not. 

Q. In the ordinary course of work did she finish her 
playing before Mr. Sussman did? A. They all finished 
together the last set. 

Q. They all finished together. On this night when they 
ail finished together, who left first? A. I think somebody 
took her to the doctor. 
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Q. They all finished together. A. We went home and 
she came back from the doctor. We were at Massachusetts 
Avenue when she came back from the doctorj 

28 Q. You had gotten there before she did? Aj Yes, 
sir. 

Q. She didn’t go to the doctor until after she finished? 
A. They finished at one o ’clock. 

Q. That is when she went to the doctor? A. So far 
as I know; yes. 

Q. Now what kind of material did you say the cajrt was 
made of? A. Well, I suppose it was made of chrobiium. 

I 

• • • • • 
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29 Q. What color was it? A. It was metal. I think 
most of the other things were red as far as cblor is 

concerned on this truck. 

Q. Now, did you handle it at all? A. No, I did hot. 

Q. Then it could have been wood painted red, could it 
not? A. I don’t think so. I think it was probably made 
with Armstrong linoleum. 

Q. You were only summarizing what yOu think; you 
don’t know, do you? A. I don’t think there was any wood 
in it. 

Q. But that is only what you think? You don’t know, 
do you? A. If there was any wood, it was all painted. 

Q. So that it might have been wood painted? A. It 
could have been wood covered. I didn’t examine it. 

Q. So that all you are stating here about what the cart 
was made of is in looking at it you surmized it was some¬ 
thing? A. As far as I could say it was a truck 

30 made with two trays on it. As I said before, some¬ 
times they are all metal Sometimes they are covered 

with Armstrong linoleum. 

Q. Because you know some are one thing and somle an¬ 
other you assume this was one? A. If I remember right 
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it was covered red. If it was the same it was covered with 
linoleum. 

Q. What kind of wheels did it have? A. It had small 
wheels. Then whether they have rubber tires or not, I 
could not tell you. 

Q. After it had struck the chair did it come to rest 
there? A. I think the boy got it stopped. 

Q. What did you do first after that happened? A. I 
tried to find out whether she was hurt. 

Q. You didn’t pay any more attention to it. It was 
there, and that is all? A. I don’t know where they took it. 

Q. When were you last in the Neptune Room? A. I 
' don’t remember exactly when they closed, but I was there. 
I don’t know whether I was there another weekend or not. 

Q. W r ere you back since? A. No, I don’t re- 
31 member being back in there since then. 

Q. You remember this happened on March 3, or 
thereabouts ? A. Yes, it was Friday night. 

Q. On the following Friday night, on the 10th— 

• 

* MR. BURNETT. It would be the 11th. 

BY MR. WELCH: 

Q. Did you see Miss O’Meara there? A. I don’t think 
she worked that week. 

Q. On the second Friday night she was there, wasn’t 
she, after that? A. I would not be sure of the day she 
went back to work. 

Q. Well, it wasn’t more than two weeks after the acci¬ 
dent, was it? A. No, I don’t think so. 
j Q. Before she continued to work thereafter? A. Yes, 
'sir. 
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33 MBS. ANITA M. CARTON 

the plaintiff, being first duly sworn in her own behalf, 
testified as follows: 

DIRECT EXAMINATION 
BY MR. BURNETT: 

. 

I 

Q. You are now Mrs. Anita M. Carton? A. Yes|, I am. 

Q. You were formerly Miss O’Meara? A. Yes,; sir. 

Q. In 1944 where were you living? A. Well, for the 
first month of 1944 I was in Baltimore playing in a band 
at the Emerson Hotel 

Q. Where was your residence? A. My residence was 
in New York City, my home. 

Q. What was your occupation or calling? A. Ham¬ 
mond organist. 

Q. Hammond organist? A. Yes, sir. 

Q. And how long had you been so engaged? 

34 A. About four years. 

Q. What is your present age, Mrs. Carton? A. 30. 

Q. In 1944 you had occasion to come to Washington, 
did you? A. Yes, sir. 

Q. What was the occasion of that? A. Well, the band 
I was with under Billy Arnold’s leadership was booked at 
the Neptune Room. 

Q. Well, will you speak a little more slowly and dis¬ 
tinctly? A. A band I was with under Billy Arnold’s lea¬ 
dership was booked at the Neptune Room on the 29th of 
January. 

Q. You came down here then? A. Yes, sir. 

Q. I take it you were playing an organ in the band? 
A. That is right. 

Q. This Billy Arnold is the orchestra leader? 4* He 
is the leader of the orchestra. 
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Q. You worked there until March 19441 A. Yes, sir. 

Q. What were the hours that you worked? What were 
the hours that you worked, Mrs. Carton? A. I started at 
three in the afternoon until six p.m. Then off two hours 

• and back at eight until one a.m., six days a week, and 

35 some days from six to ten p.m. 

Q. In the evening, after six o’clock, you didn’t 
jplay steadily? A. No, we broke it up in sets. The band 
would be on 25 minutes. We had five minutes off and I 
would take a set for approximately 12 minutes and I would 
take off and then the pianist would go on for some time, 
and he came off and we would all go back on, and that con¬ 
tinued throughout the evening. 

Q. And during those intervals you were not playing 
where did you go or stay? A We sat at this table, Billy 
set aside, where he told us to sit. 

Q. Where was that table? A. It was back of the 

• circular row of seats near the bar and kitchen door and 
salad bar, approximately between three points. 

Q. Now, Mrs. Carton, would you explain to us what your 
feet have to do with the playing of an organ? A. Yes, my 
left foot plays bass notes back and forth. With a Ham¬ 
mond Organ my right leg is extended on what we call an 
. expression and volume pedal, but all of the volume is got- 
. ten by the amount of depression by this pedal, and by the 
right foot and leg. So, if this closes up at this angle, all 
the pressure would not make a sound, but if it is 

36 open you could drop a sheet of music on the keys and 
you could hear it. It is very sensitive. 

Q. Would you describe for us the way that place was 
. laid out at that time, telling us just as clearly as you can 
where the table was back of those circular seats? A Well, 
■ may 1 use the example you used yesterday, the end of the 
jury box? 

Q. Oh, yes. A. Say that is the round curved place 
on this side there with the seats. 
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Q. This north end of the jury box! A. Yes, aid on 
the front side the seats face out into the main restaurant 
and the back of it where we were located with two [small 
tables. There was only room here for the waiters tb get 
into the tables, and we were seated at the extreme e|id of 
the table which was flush with the break, and a distance of 
three or four feet was the salad bar, just wide enougjh for 
the truck and the waitress to get through. There [were 
chairs at that table we sat at. It was oblong, having two 
chairs at either end and at the sides. 

Q. One side was against the back of the circular seats? 
A. Against the wall; that is right. 

Q. This space which was three or four feet wide? A. It 
may have been somewhat wider. 

Q. All I want to know is, all I want to do is establish 
the fact there was a chair at the end. A. There 
37 was; yes. 

Q. And this chair at the opposite end? A. Yes, 
sir. 

Q. On which side was the kitchen? A. The kitchen 
was at this end. 

Q. Suppose the east end of this side of the jury box was 
the end of the circular seat, the table would be right back 
here about where I am standing? A. Yes, sir. 

Q. And the table was oblong, was it? A. Yes, sir. 

Q. And it ran lengthwise as the north end of the jury 
box runs. There would be a chair. It would be on my} left, 
and one on my right, then two chairs at the long side? 
A. Yes, sir. 

Q. This chair which would be on my left-hand side, 
where was the kitchen with respect to that? A. Right 
behind it. 

Q. In other words, if a person sat down— A. They 
would have their backs to the kitchen and salad bar. 

Q. I see. What sort of arrangement was the entrance 
way into the kitchen, on a level with the dining room floor, 
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or sloping or what? A. It was a ramp. 

38 Q. What do you mean by a ramp? Was it level? 

A. An elevation about from the floor of the restau¬ 
rant up into the kitchen. 

Q. Which was higher, the floor of the kitchen or the 
I restaurant? A. The kitchen was higher. 

Q. Did you have occasion to notice those trucks or carts, 
whatever they may be called, the bus boys took in and out 
■ of there? A. Yes, I noticed them many times. 

( Q. Did you speak to anyone in authority there at the 
1 restaurant about that? A. We had remarked on several 
occasions— 
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39 Q. You had spoken to someone? A. Yes, all 
four of us. 

Q. To whom did you speak? A. Sometimes the day 
manager, and sometimes the night manager. 

Q. Do you remember their names ? A. Miss Edna was 

* one. 

Q. Was she there all night? A. She was the regular 
night manager. 

Q. What did you say to her about this? A. We said, 
' “The way those trucks are coming down someone is going 
J to get it sometime’’ in sort of a joking manner. 

Q. Did anyone sit at this chair which I indicated on my 

• left? A. After we had been there a couple of weeks we 
decided to leave it vacant. 

Q. I believe you were injured on the 3rd of March at 
midnight. Would you tell us where you sat and what oc¬ 
curred? A. I had just come off the stand. I was 
I 40 seated at the longer end of the table, the center part 
with Miss Burgess. She was at my right, at the end. 
I was at the center of the table. We were just talking, we 
only had sat down and the first thing it was hit. 


I 
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THE COURT: How was that? You sort of ran your 

| 

words together. 

BY MR. BURNETT: j 

Q. The first think you knew— 

The Court wants you to repeat that. 

A. I had a habit of sitting with one foot under the| table, 
and it so happened my right foot was out and this empty 
chair just pinned my knee between the stanchion and the 
chair. 

Q. Did you see the truck at all? A. 1 didn’t notice it 
until after I was hurt. Then I looked up. 

Q. What course did it take at that time? A. J^ist at 
the split second I looked up, he was just righting it. I 
would say it was at that angle (indicating) not ovei*, but 
tipped enough to push the chair in. 

Q. Did you say it hit you, or not? A. No, it hat the 
chair. 

Q. Where did it hit you? A. It just caught me at the 
knee joint and pinned my knee between the metal stanchion 
and the chair. 

41 Q. What occurred after that? A. It stunjg for 
a moment. I rubbed it. I didn’t pay too mu^h at¬ 
tention to it. I stretched it out as far as I could. In two 
or three minutes after that I was due back on the stand and 
I thought I would go up— 

Q. Don’t tell us wdiat you thought. Just tell us what 
occurred. A. I decided to go back up— 

i 

I 

• • • • • 

. 

I 

I 

THE WITNESS. I played my set. The stinging and 
numbness continued, but I didn’t pay too much attention 
to it. 

I 

I 

i 

i 

i 


i 

i 
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BY MB. BURNETT: 

Q. Keep your voice up. A. I played my set and the 
stinging and numbness continued, but I didn’t pay 

42 too much attention to it, and the physical setup of 
the bandstand is such when I did go to get off I 

would swing this way and put my left foot on the level I 
was on. We were a little crowded on the stand. The next 
step would be my right foot would go down a normal step. 
. 'When I went to put it down it went under me. One of the 
boys noticed me and he came over to help me down so it 
was at that time I decided it was really hurt. 

Q. Then what did you do? A. The night manager 
was on that night. That was Miss Edna. They thought 
I had better get dressed and see about medical attention. 

Q. Did you go and get medical attention? A. Yes. 
I got my street clothes on, and the waitress who is a sister 
of the regular manager of the restaurant, Miss O’Connell, 
went with me and helped me up the stairs and helped me 
in a cab to the Emergency Hospital. 

Q. Did you receive any treatment there, or not? A. 
Yes, There wasn’t any real doctor. It was just an intern. 
There wasn’t anything available like a cast, and he strap¬ 
ped it with an ace bandage and I went home. This young 
lady saw me to the house where she lived in at 1501 Massa¬ 
chusetts Avenue. % 

Q. What did you do next day, if anything, re- 

43 specting treatment? A. I called up. I called up 
the office of the restaurant, someone. 

THE COURT. Called up whom? 

THE WITNESS. Called up the office of the restaurant 
corporation, Mr. Romer. I don’t recall who I spoke to. 
And they told me to go to the compensation office. 

Q. Did you go ? A. I went with Miss Burgess. I was 
on crutches. It was a rainy day. 


i 



Q. Where was that located! A. It was in one oi: those* 
buildings on Eye Street, the Doctors’ Building. I went 
down a long hall. 

Q. What occurred there? A. They told me there were 
no X-ray facilities available, it was Saturday, and I would 
have to wait until Monday. 

Q. Did you go back Monday? A. In the meantime I 
was talking to the same office and they told me to go to the 
X-ray doctors, Drs. Christie, Groover and Merritt. 

Q. Did you have an X-ray made? A. Yes, sir. 

Q. Where did you go after that? A. As I recall they 
said to go to a doctor. The only doctor I knew in Washing¬ 
ton I had gone to was an osteopath when I had a c<)ld. 1 
knew this Dr. Wilkins, an osteopath and the of¬ 
fice said, “I suggest you go to an M. D.” 

44 Q. Were you off any during that time? A. Oh, 
yes. It happened on Friday. I was off for the week¬ 
end. 

Q. You did go to an M. D.? A. Dr. Wood; yes. They 
told me to go. 

Q. How long did he treat you? A. Oh, I was gding to 
him for quite a few weeks; I guess about a month. 

Q. After that did you go to anyone else? A. I went 
to Dr. Hall. 

Q. Dr. Curtis Lee Hall ? A. That is right. 

Q. How long did you go to him over a period of*time? 
A. I guess a couple of months, off and on. 

Q. Did you see him from time to time thereafter? A. 
Yes. 

Q. How frequently? A. When the knee would pother 
me or go out on me I would go for a month or five jor six 
weeks every week and he would strap it and watch it. 

Q. How would this go out on you? Would you explain 
that to us? A. Well, at different positions, whether 
standing, sitting, or stepping, it would just pop, and l| could 
hear it snap, then this would shoot a pain lip my 

45 outer leg and down to my ankle. 
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Q. How long would that last? A. The pain 
would last as long as three days, and during that the leg 
would be very weak. I just walked around holding on, 
afraid it would recur on me. 

Q. How long immediately after the accident did you 
suffer any pain from your knee? A. Oh, that night, I 
never slept. It was hurting me from the time I got home. 

Q. After that did it stop the next day? A. .No. 

Q. How long did it continue? A. It was two or three 
days of good, hard throbbing, and paining, in there. Then, 
, of course, I stayed in bed, with the exception of when I 
went to the doctor, but when I walked on it or tried to go 
up and down the steps just the pressure there, it felt like it 
was going to blow up. That was the sensation I had. 

• Q. Have you had to wear any bandage or appartus? 
A. I had to wear an ace bandage and with the adhesive 

* cast to try to push that cartilege back in place and hold it. 

Q. That ace bandage, I think you have one on now? A. 
Yes, sir. 

Q. What does that consist of? A. It is a cer- 
46 tain type of woven bandage that is not elastic and 
does not draw, but gives a certain amount of sup¬ 
port. That is the way the doctor explained it. 

Q. How is that put on? A. It is wrapped around the 
leg quite a ways below the injury and somewhat above it. 

Q. I think you were married sometime ago, were you? 
A. A year ago, November. 

Q. Have you worked any at your profession since that 
time? A. Yes, I have, off and on substituted at nights 
here for Mr. Potter at the Mayfair Restaurant. 

Q. WTiat was your salary at the time you were working 
at the Neptune Room? A. $90 a week. 

Q. And since that time what has been your salary from 
time to time? A. It could not be on a weekly basis like 
| the Mayfair. I would get about $15 a night. I did play at 
I Jelleff’s for Christmas carols and got $100 a week. 


Q. Have you engaged in your profession since you were 
married? A. Just as I have said, that is all. 

Q. Did you lose any salary at all at the Neptune Room? 
A. No, I didn’t, 

47 Q. The time you were off? A. Billy gave me 
my salary, Billy Arnold. 

Q. I show you, Mrs. Carton, some bills here, one from 
Allen Frank Kreglow, M. C. What was that ? A. That 
was consultation on whether he could help my knee, or not. 
He suggested that I go to Dr. Hall. 

Q. I show you one from Dr. H. A. Wood for $4$. A. 
Yes. 

I 

Q; What was that for? A. That was for treatments 
he gave me, diathermy. 

Q. We have $10 from Drs. Groover, Christie and Merrit. 
A. That was for the X-Ray. 

Q. Dr. Wilcox, $16. A. Those were visits I made 
to him directly after the X-Ray, before I went to the M. D. 

Q. Dr. Plummer, $15? A. He was the doctor I was 
sent to. 

Q. Dr. Custis Lee Hall, one for $18 and one foil $19? 
A. Those were for different treatments. 

i 

Q. You paid those, did you? A. Yes, sir. 

Q. At the time the truck hit the chair, what werje you 
doing, you and Mrs. Burgess? Were you sitting theri talk¬ 
ing? Did you notice anything particular, or what? |A.We 
were talking. 

Q. In what direction was your back; was it to- 

48 ward the kitchen or away from the kitchen, or just 
what position was it? A. My back was to the wall 

which would be the same wall the liquor bar ran into. 

Q. Your left side, then. I take it, was toward the 
kitchen ? A. Yes, sir; at an angle, you might say, bicause 
of that wall being curved. 
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Q. The back wall or the seats? A. The back wall of 
where the tables were, instead of being direct, it would be 
a little on an angle because of the curved wall. 

. MR. BURNETT. You may examine, Mr. Welch. 

, Cross-Examination 

BY MR. WELCH: 

Q. You mentioned speaking about Mr. Romer. Who 
was Mr. Romer? A. He is the head of the advertising 
j agency here in Washington, and he used to pick all of the 
' bands that went into the Neptune Room. 

THE COURT. Used to do what? 

THE WITNESS. Used to pick all the bands that went 
into the Neptune Room. He went to Nevr York for audi¬ 
tions. 

49 BY MR. WELCH: 

Q. He represented the people that would employ 
the bands to come into the Neptune Room? A. As far as 
11 know; yes, sir. 

t Q. And you say he suggested, when you called him, that 
j you go to a doctor, or to a clinic? Or what did he suggest? 
A. Well, he told me to go to this compensation office, which 
was closed on that Saturday and could not help me, and to 
go and have an X-ray at Drs. Groover, Christie and Mer¬ 
ritt, and further, to go to Dr. Wood whose names, I reckon, 
! he had gotten from the insurance company. The M. D., I 
mean. 

Q. You went to Dr. Wood? A. Yes, sir. 

Q. And how long did you continue under Dr. Wood’s 
treatment? A. I would say it was about a month. Maybe 
a little less. 
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“Q. And during that period of time you understood that 
treatment was being rendered you by Dr. Wood as tjie in¬ 
surance company doctor? A. Yes, he was the insurance 
company doctor, but— 

* * * * * 

50 Q. The question was: You understood he was the 
insurance company doctor? A. He was thb one 

suggested by the insurance company. I went to hifaa be¬ 
cause I really didn’t know any M. D. 

Q. But the insurance company— 

• • « • « 

Q. Now will you finish? A. I think what I was about 
to say, I think he must be a good doctor, and I wanted treat¬ 
ment by someone who could understand and who could help j 
me. j 

Q. Now who suggested that you go to Dr. Wood? 

A. I believe it was my conversation with Mr. Romer. He 
had gotten the name of Dr. Wood from the insurance com¬ 
pany. 

Q. You took the matter up with Mr. Romer as 

51 the representative of your employer? A. )[ just 

don’t quite understand that, Mr. Welch. 

# • • • • 

Q. Did you take the matter up with Mr. Romer as a 
representative of the Earle Restaurant, Inc.? A. They 
called me and told me to go to Dr. Wood. 

Q. Did you understand that Mr. Romer was the (repre¬ 
sentative of the Earle Restaurant, Inc.? 

THE COURT. That is proper. 

THE WITNESS. I understood he handled the accounts 
as far as the musicians went. 
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THE COURT: As far as what? 

THE WITNESS. The musicians, the hiring of the or¬ 
chestra and the music. 

52 BY MR. WELCH: 

« 

Q. Did your employment with the Earle Restau- 
J rant, Inc., come about through Mr. Romer’s agency? 

A. Mr. Romer had an advertising agency here in Wash- 
[ ington. As far as I know our employment came through 
Billy, who got the position booked by consulting the Radio 
Artists in New York. Mr. Romer contacted them after 
they had auditioned us in New York about three months 
prior to our engagement. 

Q. And you had a tentative two week’s engagement with 
an option for a longer period? A. That is the customary 
way, and I took it for granted that was the way. 

Q. When you say “the customary way” do you mean 
, the custom between union musicians? A. Yes, I do. 

Q. And your contract, was that a union contract? 
A. I presume so. It would have to be. 

MR. BURNETT. May I ask counsel if he means by the 
j question— 

MR. WELCH. I mean a union form of contract. 

MR. BURNETT. Mrs. Carton, when he said “your 
1 contact”— 

| THE WITNESS. The band contract. 

t 

• • # • • 

53 MR. BURNETT. I have a copy. She gave me a 
copy, Mr. Welch. 

MR. WELCH. May I have this marked as Defendant’s 
Exhibit No. 1 for purposes of identification only? • * • 




j 
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• • • * • 

. i 

Q. I show you what has been marked Defendants Ex¬ 
hibit No. 1, and ask you if you recognize what it is? 
A. This is the form used by Consolidated Radio Artists 
which is represented by the Musician's Union. 

Q. Now I thought the form which was used in bringing 
about your employment, or engagement, in January and 
subsequent weeks in the Earle Restaurant— A.j Yes, 
this is the type of form that would have to be used. 

54 Q. Do you recognize the signature on the bottom 
here, the right-hand side? A. Yes, it looks likje Wil¬ 
liam Arnold. 

Q. Are you familiar with his signature? A. Hejdidn’t 
very often sign it William except, I suppose on the con¬ 
tract he put William instead of Billy. 

Q. Do you recognize the signature of Mr. Arnold? 
A. The Arnold, yes. 

Q. Do you recognize the signature above it? Aj. No, 
sir. 

Q. Is this the form of contract which was used for the 
engagement on this occasion? A. Yes, sir. 

; MR. BURNETT. If she knows. 

MR, WELCH. Well, she can say if she doesn't. 

BY MR. WELCH: 

■ 

Q. It wasf A. Yes, that would be the Consolidated 
form. 

Q. Are you familiar with the provisions of this form 
of contract? A. Well, I am fairly familiar with the rules 
and regulations of the Musician's Union. 

Q. You have been working under this form of contract 
for sometime, have you not, in January 1944? 

55 A. Yes, I had worked under that type of contract 
when I worked alone and had occasion to handle this. 
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Q. And you had worked under this type of contract for 
the time you have been working as a union musician! 
A. Yes, when I worked in other places, or worked alone 
it would not be headed “Consolidated Radio Artists,” but 
I assume the substance would be the same. 

Q. But you were working in a group through the or¬ 
chestra, or band. This is the type of contract! A. Yes, 
unless we were booked out of Consolidated, it would bear 
another name. 

Q. If you were booked out of another office it would be 
another name! A. Yes, and sometimes they didn’t use 
their own heading, but just American Federation of Mu¬ 
sicians. 

Q. Which is identical with this except in the name of 
“Consolidated Radio Artists”! A. Yes, sir. 

Q. Now isn’t it a fact the union form of contract which 
, you say you are familiar with and worked under provides 
that the leader of the band or the orchestra is your repre¬ 
sentative in entering into this contract! 

♦ . # • • • 

5G BY MR. WELCH: 

Q. Do you recall the question, or do you want it 
read! A. I believe it was was he my representative! 

Q. Yes. A. Well, we didn’t look— 

• * * • • 

57 THE WITNESS. The musicians looked upon the 
leader as the person who hires and fires. 

I THE COURT. As what? 

THE WITNESS. The musicians looked upon the leader 
as the person who hires and fires, as the one that employs, 
, hires or fires them, and not in the sense as a representative 
because we have nothing to do with the position he picks 

out 



BY MR. WELCH: 


Q. But the fact is the contract provides he is your rep¬ 
resentative; isn’t that so? A. I have answered thej best 
I could. 

Q. You said No, it did not, but it is a fact the contract 
does provide specifically he is your representative? A. 

I don’t know exactly if the wording of the contract— 

Q. But doesn’t it provide the leader is your representa¬ 
tive? 

I 

I 

***** 

. 

I 

A. What is that? 

f)8 Q. That the leader is your representative! A. 
Well, I would have to read the contract over. 

Q. I will be glad to give it to you. I understood you 
to say you were familiar with it. A. Hardly verbatim, 
though. I see the word representative used here. 

***** 


59 Q. After having looked at it and refreshed your 
recollection, it is not a fact that in this contract the 
leader of the band, or Mr. Arnold in this case, was your 
representative in making this contract? A. I still suy he 
was the representative of the whole group, as an orchestra. 

Q. Does not the contract provide— A. It doesn’t say 
individually. 


Q. Did not the contract under which you ^v T ere 
working at that time provide who the employer was? 


60 
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* * • * • 


61 A. Yes, it would have to be in the contract. 

Q. Now, did not the contract under which you 
were working also provide that the employer specified in 
the contract would have complete control of your services? 
A. The employer in the contract? 

THE COURT. As known to you. As known to you at 
the time of the accident. 

THE WITNESS. As known to me was Billy Arnold. 

MR. WELCH. That wasn’t responsive to the question. 

THE COURT. Oh, yes; it was. It isn’t a question of 
what she knows now after she read the contract, but at the 
time of the accident. 

MR. WELCH. I asked her if she was familiar 

62 with the contract entered into and if she has been 
under such contracts. 

THE COURT. The question is what she knew about the 
contract at the time of the accident. She has probably read 
it several times. 

BY MR. WELCH: 

Q. Did you not know at the time this contract was en¬ 
tered into which you are referred to therein as an em¬ 
ployee, severally, there being four people included in the 
contract, but the contract referred to each of you severally 
as employees? A. No, I cannot honestly say I did be¬ 
cause— 

Q. How many— A. May I finish? I never had occa¬ 
sion for or reason to look at that form of contract after I 
went with the band and when I had used that form of con¬ 
tract I had worked under, when I had reason to look at it, 




or I was working alone as organist or solo instrument, and 
I worked alone. After I was with the band, Billy never 
showed it to us. 

Q. You were familiar with the contract as a union con¬ 
tract, weren’t you? A. Yes, that is right. 

Q. And you left it to the band leader to be your repre- 

i 

sentative in your contract? A. He was the leader of the 
band; yes, sir. 

Q. And you left it to him to be your representa- 
63 tive? A. He transacted the business. 

Q. For you? A. For the orchestra. 

THE COURT. It is your testimony the reason you 
didn’t think it was necessary to look at the contract was 
because you were familiar with the contract having used 
it yourself. 

THE WITNESS. Yes, sir. 

THE COURT. The same contract? 

THE WITNESS. Yes, it would apply to an individual. 
It would be a little different with several in a group father 
than one. One would be the leader which would make it a 
little different, I think. 

THE COURT. Proceed, Mr. Welch. 

I 

i 

BY MR. WELCH: 

. 

Q. It is not a fact that on January 13, 1944, yoi; were 
familiar with the fact that the contract under which you 
were working was a contract for personal services t}y you 
to the Neptune Room, Earle Restaurant, Inc.? A. 'What 
date? 

i 

MR. BURNETT. I object to that. She said she had 
never signed the contract. 
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THE COURT. No, Mr. Burnett. Proceed, Mr. Welch. 
THE WITNESS. What date? 

64 BY. MR. WELCH: 

■ Q. January 13, the date of the contract. A. Oh, 

no; I didn’t see it 
Q. I didn’t ask you if you saw it. 

I asked you if you were not familiar with the fact that 
the contract was for personal services by you to be rendered 
to Earle Restaurant, Inc., and the Neptune Room? A. 
I knew it was for services for the band as a whole. 

Q. You didn’t know it was personal services on your 
part? A. As a group I was aware that I was part of the 
group. 

Q. Did you not know when the contract was entered into, 
January 13,1944, that your social security, your unemploy¬ 
ment compensation, your taxes and your income withhold¬ 
ing taxes were to be withheld from your salary by the 
Earle Restaurant, Inc.? A. No, I did not. 

Q. Did you not know at that time—as time went on un¬ 
der the contract that it was so withheld? A. We filled 
out the regular forms Billy gave us and we gave them back 
to him and it was his job and his responsibility to take care 
of the necessary deductions. 

Q. Is it not a fact that he did that as your representa¬ 
tive with the Earle Restaurant, Inc? A. He did it 

65 as leader of the orchestra. We never inquired. 

Q. So you don’t know what his relationship was 
to you? A. He was leader of the orchestra. So far as 
I was concerned, he was my employer. He hired me and 
he had a right to dismiss me. 

Q. Is it not a fact your restaurant had a right to dis¬ 
miss you? A. They did not. 
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Q. Have you read this contract? A. Yes, you have to 
take it up with him. 

Q. Have you read this contract? 

THE COURT. Mr. Welch. 

BY MR. WELCH: 

i 

Q. Before the accident? A. As far as I knoV* Mr. 
Welch, only Billy could dispense with my services. 

Q. I haven’t asked you that. I have asked you as far 
as you know now, is it not a fact under this contract the 
Earle Restaurant, Inc. had authority to either fire you or 
dismiss you? 

• MR. BURNETT. I object to that as trying to get into 
evidence the terms of the contract, and the contract itself 
has not been offered. 

66 THE COURT. I don’t want to interfere with 
cross-examination but the date of the accident was 

when? 

THE WITNESS. March 3, 1944, midnight. 

THE COURT. The question is whether or not pi|ior to 
March 3, 1944, you knew from previous experience, or 
otherwise, that you were being employed by the Earl^ Res¬ 
taurant. 

THE WITNESS. I only knew that the band had been 
contracted with. We didn’t know anything about negotia¬ 
tions until the contract had been signed and Billy galled 
us one evening in the Emerson Hotel and told us it vfas all 
arranged. We were opening in Washington the 29th of 
January. 

BY MR. WELCH: 

Q. Who paid for the crutches that were given you at 
the Emergency Hospital? A. I believe the statement I got 
said paid by the U. S. F. & G. 
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! Q. That was whose insurance company? A. The res¬ 
taurant’s insurance company. 

Q. And you accepted those crutches, after they paid for 
. them? A. I took the crutches that night and returned 
| them when it was necessary, and offered to pay for them, 

‘ and they said they had been paid for. 

Q. But did you offer to pay for them? A. The hos¬ 
pital— 

67 Q. Do you know who it was? A. No, I don’t, 
whoever was sitting there. 

Q. Were you ever billed for them? A. No. Since I 
had to bring them back, I offered to pay for them. 

Q. You say you were not billed for them? A. No. 

Q. Who paid Dr. Wilcox, or who did he bill first? A. 
I don’t know who he billed. I paid the bill and I got the 
. bill. 

I Q. Did he bill you? A. Yes, I went to him and got the 
I bill. 

• Q. Is it not a fact that you accepted medical treatment 
from the insurance carrier of the Earle Restaurant, Inc. 

* up until the time that you learned what your compensation 
payments would be? A. I was really going to Dr. Wood, 
who was the M. D. suggested by Mr. Romer. There was no 
question I was still under his care. 

Q. And you knew he was the Earle Restaurant Inc. in- 
| surance doctor? A. Yes. Naturally they suggested him. 
Q. Is it not a fact that you went at the request by let¬ 
ter, that you went to see Mr. Leonardo who repre- 

68 sents the insurance company? A. I believe the 
first I heard from Mr. Leonardo was by telephone. 

Q. Later did you not have a letter to drop in and see 
t him? A. Yes, I heard from him several times, 
j Q. Did you not drop by and see him in response to that 
' letter? A. Yes, I did. 

Q. And at that time had you not been forwarded a check 
in the amount of $25 as the first week’s compensation due 
i you under the compensation law? A. Yes, sir. 
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Q. And is it not a fact when you discovered the ainount 
of compensation you would receive was $25 that is when 
you decided not to take compensation? A. That had no 
bearing on it. I didn’t consider myself compensated in any 
manner or means. 

Q. But you accepted medical treatment from th^ com¬ 
pany all the time? A. I was going to the doctor.! You 
pay a doctor when you finish with him. 

Q. You have not offered to pay the doctor? A. I had 
not finished with him. I paid the hospital. 

Q. You have not told Dr. Wood you were 
69 not there as an insurance company patient? jA. I 
didn’t think it was necessary. It was not necessary. 
In fact when he was giving me this diathermy treatment, I 
was just wobbly when I left the office. 

Q. Before you got wobbly when you went into h|s of¬ 
fice, did you at any time tell him you were not to be con¬ 
sidered a patient of the U. S. F. & Gr.? A. I didn’t dis¬ 
cuss it one way or the other. 

i 

Q. When you first went to him you went as ai} em¬ 
ployee of the Earle Restaurant, Inc., did you not? 

MR. BURNETT. 1 submit that should be explained. 


MR. WELCH. If she does not understand, I will bd glad 
to enlarge it. 

i 

THE COURT. The Court thinks it is a proper question. 

THE WITNESS. I was sent there. His name wasl sug¬ 
gested by Mr. Romer, who I knew by the Earle Restaurant. 

BY MR. WELCH: i 


Q. When you went there you had to give identification 
and information? A. Yes, my name and address. 

Q. And place of employment? A. Yes, sir. 

Q. And did you not tell them you were employe^ at 
the Earle Restaurant, Inc.? A. I was playing the ofgan 
in the Neptune Room orchestra. 


I 




I 
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,70 Q. Did you not tell them you were employed by 
the Earle Restaurant, Inc., as a musician? A. I 
said I was playing there. 

Q. You didn’t make any explanation. By that, you did 
not mean you were employed there, did you? A. I didn’t 
indicate one way or the other. 

Q. When you told them you were playing there it was 
in order for you to identify yourself and your employer? 
A. Sure, they wanted to know how I knew about the office. 

Q. And you told them? A. He gave me his name.. 

Q. But you gave your place of employment? A. I 
gave him the restaurant I was playing the organ in. 

Q. And you knew when you told him your capacity as 
an employee of the Earle Restaurant, Inc. to receive medi¬ 
cal attention and compensation payments, didn’t you— 
A. I expected nothing of the sort. 

MR. BURNETT. Keep your voice up. I didn’t hear 
you. 

THE WITNESS. I expected nothing of the sort. I was 
sent to him as a doctor for treatment. 

71 BY MR. WELCH: 

Q. Did you explain to anybody you were going 
to him as a doctor and not as a doctor for the insurance 
carrier, carrying insurance for the Earle Restaurant for 
compensation? A. I didn’t talk it over. 

Q. What you had in mind you didn’t express to any¬ 
body? A. No, not as I recollect. 

' Q. How much was your salary, did you say? A. $90 
a week. 

Q. And how much did you actually draw? A. Well, I 
haven’t got just exactly the figures, but I t hink it came to 
around $82 and something. 

Q. It is not a fact there was withheld from your sal¬ 
ary possibly $10.60? A. Whatever the book shows. I 
havent the books in front of me. 
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Q. What books are you referring to? A. Whoever 
would have them. I haven’t got them. 

Q. Somebody had books about your salary? A. The 
Government has. 

Q. Those are the books you refer to, Aren’t they]? A. 
Yes, sir. I have books at home. 

Q. The books you were referring to when you made that 
reference a moment ago, were the books of the Earle Res¬ 
taurant, Inc.? A. I don’t know whether theirs or 

72 Billy’s. 

Q. Did you ever see any books Billy kept? A. 
I don’t know about his private affairs. 

Q. Did you ever see any? A. No. 

Q. Did you ever discuss with him your withholding tax ? 
A. No. 

Q. Did you ever discuss with him your unemployment 
tax? A. No. 

Q. Did you ever discuss with him your social security 
deduction? A. No. 

Q. Didn’t he ever show you the forms upon which he 
made such returns? A. I know nothing of the kind, Mr. 
Welch. 

Q. In other words, you don’t know anything about your 
own employment? 

MR. BURNETT. I object to that. 

THE WITNESS. I took it for granted he wouldj turn 
in the necessary reports. I didn’t think it was my affair to 
question what he was doing. He was running an 
unit for an orchestra. 

73 Q. Was running what? A. A unit. 

THE COURT. Who paid you? 

THE WITNESS. Billy did. He gave me my money 
every week, the three of us, and I signed a receipt to him. 

THE COURT. Signed a receipt to him? To whoi^i? 


integrated 
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THE WITNESS. To Billy. 

BY MR. WELCH: 

Q. Have you got any of those receipts with you? A. 
I believe they are available. 

Q. You know, don’t you, the reason Billy paid you was 
that the contract of employment provided that the money 
to be paid to all musicians would be paid by the employer, 
Mr. Arnold, the leader, who, in turn, would disburse it to the 
other musicians? You knew that? A. I know he paid off. 

Q. I asked you if you did not know the contract provided 
that the employer would pay the money to Mr. Arnold who 
w’ould distribute it to the other musicians? A. Well, I 
can’t answer that just directly. I just know Billy got the 
money and paid us. 

Q. Don’t you know the contract provides the employer 
pays the leader and the leader distributes it to the musi- 
cions and procures receipts for it? A. As I said before, 
I wasn’t familiar with the contract in reference to 
74 the group or band. I only used is singly. 

Q. You mean to say you entered into this em¬ 
ployment as the member of a group without knowing what 
your contractual relationship was with anybody? A. I 
just knew I received my salary every week. 

Q. You didn’t know what your contract was, or who it 
was with? Is that right? A. I knew Billy had to 
attend to the necessary arrangements. 

Q. But was Billy wdth you in Baltimore just prior to 
this engagement? A. The same group. 

Q. Where w-ere you playing? A. The Emerson Hotel, 
the Chesapeake Lounge. 

Q. How long were you there? A. We opened on the 
2nd of December and then w’e opened January 29th here. 

Q. I didn’t quite get that. A. We opened in Balti¬ 
more on the 2nd of December and at the Neptune Room 
January 29th. 
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Q. That is about eight weeks? A. Yes, sir. 

Q. That was under contract, also? A. I presuijne so. 

Q. Where else prior to that had you played with 
75 Mr. Arnold? A. At the Garde Hotel, Hartford, 
Connecticut, and once at Bridgeport in a little res¬ 
taurant. 

Q. How long was that ? A. The one at Bridgeport was 
a short while, and the one at the Garde was about eight 
weeks. 

Q. So you had three group engagements under Mr. Arn¬ 
old before this one? A. Yes, sir. 

Q. Did you know anything about your contractual re¬ 
lationship for any of those periods of time? A. Nq. We 
never saw the contracts. He merely told us what oi|ir sal¬ 
ary would be. 

Q. So when you went to work in the group of which Mr. 
Arnold was the leader he merely told you “I will pay you 
so much a week”? A. He guaranteed us so muchj noth¬ 
ing less than a certain figure guaranteed before We left 
New York to go on the road. 

THE COURT. Who did? 

THE WITNESS. Billy did. 

THE COURT. I see. 

BY MR. WELCH: 

Q. Before you left New York to go on the roafcl you 
didn’t know anything about what your contract would be 
under any of these engagements? A. No. 

Q. When did you learn what your contract was under 
these engagements? A. In reference to what time? 

Q. When did you ever learn it, if you did learn it j? 

MR. BURNETT. I don’t understand that question. 
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BY MR. WELCH: 

Q. When did you learn the provisions of your contract 
of employment under which you were operating with Mr. 
Arnold? 

MR. BURNETT. Does counsel refer to a certain con- 

. tract? 

• MR. WELCH. That is right. She said they had a con¬ 
tract each time, but she didn ’t know anything about it and 
she had three engagements similar to this, prior to it, with 
Mr. Arnold. I am asking her when she learned these con¬ 
tracts provided for her employment under the leadership 
of Mr. Arnold. 

THE COURT. The Court thinks that is not a proper 

* question. 

Did you know there was a written contract? 

THE WITNESS. I knew there was some sort of a writ¬ 
ten agreement as provided by the union laws. 

THE COURT. When did you know that? 

THE WITNESS. Just one of those things you know 
there has to be in writing. The union requires it. 
77 The union has everything in triplicate. One copy 
goes to the union office, the leader, and the place 
you are playing in. 

| BY MR. WELCH: 

Q. When you say the place of employment, you mean 
the union provides one for the union office, one for the 
leader, and one for the employer; is that right? A. One 
for the restaurant. 

Q. But the employer. Isn’t that what the union calls 
it? 

MR. BURNETT. I object to that. What the union pro¬ 
vides is not concerned with here. 
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MR. WELCH, 
lations. 


She said it was all under the union 


jregu- 

i 


MR. BURNETT. I understand that, but notwithstand- 
ing that, that can’t have any effect on this witness, or on 
her claim. 

THE COURT. Is it your understanding all these iinion 
contracts are the same? 

THE WITNESS. Yes, sir. 

THE COURT. Did you know the union contract pro¬ 
vided an individual employee, an individual musician, 
should be employees of an employer? 

' 

THE WITNESS. The employer, as'far as the individ¬ 
ual musicians in an orchestra, is the orchestra leader. 
78 That has always been the standing rule that the 
leader is the one that engages you and if you dis¬ 
please him or your services aren’t satisfactory, he jgives 
you two week’s notice. 

That is true of anything— 

BY MR. WELCH: i 

! 

Q. Are you finished? A. Yes, sir. 

Q. Very well. A. All right. 

MR. WELCH. You asked her, if the Court please, 
whether she knew the contract provided something.! She 
said she didn’t consider it. I submit you are,entitled to 
an answer to your question: “Why did you know th^ con¬ 
tract provided so and so”. She hasn’t told you whether 
she knew it, or didn’t. She has given you a nonresponsive 
answer and said a whole lot of things she previously re¬ 
ferred to. 

I submit she should answer the Court’s question. 

THE COURT. I will ask it over again. 


i 


i 

i 
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You testified that you knew what was in this contract. 

Now the question the Court has in mind is: Did you know 
at the time you went to work at the Earle Restaurant that 
you were an employee of the employer, to-wit, the Earlo 
Restaurant? That is the question. 

THE WITNESS. No, I did not. To answer your ques¬ 
tion directly I would have to say no. 


• • * * • 


79 Q. Did you know that the contract provided that 
the musicians referred to in the contract were em¬ 
ployed severally by the employer? A. No, I didn’t know 
that phraseology. 

Q. Did you know on January 13,1944 that the musicians 
referred to in the contract as employees severally entered 
into contracts through their representative? 


• • • * # 

THE WITNESS. No, I don’t know. 

BY MR. WELCH: 

Q. And did you know that you were entering into 
this contract through your representative, who in 
80 this case was Mr. Arnold? A. We did not consider 
him as a representative, but as a leader. 

Q. Not what you considered him, but did you not know 
that he was your representative when you were entering 
into the contract with him as a representative? 

THE COURT. The contract they made? 

MR. WELCH. The contract that the Earle Restaurant 
made. 
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BY MR. WELCH: 

Q. He being your representative in the contract. Did 
you not know that? A. No, not in that way. 

Q. What? A. Not in that way. I answered hi^n once 
and the same answer would have to hold how we |looked 
upon it. 

Q. I am not asking you how you looked upon it. Did you 
not know the contract provided he was your representative ? 
A. No. 

Q. You did not know that? A. No. 

* * * * # 

81 Q. Now, on March, after the incident at the table 
when the chair was struck and then struck you, 

struck your knee, you went back to play your next tjirn or 
trick at the organ ? A. Yes, I did. 

Q. Now where did Miss Burgess go then? A. j^s far 
as I can remember she was still at the table, while jl was 
playing. 

Q. When you returned to the table, or did you return to 
the table? A. No, I didn’t. 

7 I 

Q. Did you see Miss Burgess that evening before you 
went home that evehing? A. She might have gone into 
the dressing room when I was changing my clothes, but I 
could not say one way or the other. 

Q. And she didn’t go to the Emergency Hospital with 
with you? A. No, she didn’t. 

82 Q. Mr. Sussman was in the band ? A. Ye^, that 
is right. 

Q. He was the friend she was waiting for? A. Yes, 
sir. 

Q. Who was the other musicians? A. The drummer, 
Bob Glickman. 

Q. And Mr. Sussman? A. Yes, sir. 

Q. They didn’t go to the hospital? A. No, th^y fin¬ 
ished the set. 
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Q. You finished your set? A. My solo. We still had 
one more set. We always have after the evening session. 

Q. You didn’t finish that? A. No, the hoys finished 
that. 

Q. That young lady who you said was substitute mana¬ 
ger, what was her name? Do you recall? A. No. 

Q. You don’t? A. It might have been Farrell or Far¬ 
ris. 

THE COURT. She said Miss Edna. 

THE WITNESS. No, she was the manager. 

MB. WELCH : 

Q. This lady stayed on Friday, or two nights a week? 

A. Whenever Edna was off. 

! 83 Q. Fender is the name? A. Yes, sir. 

[ Q. Friday night was her night to be off? A. 

Yes, sir. 

Q. Was it not the rule of the Earle Restaurant, Inc. dur¬ 
ing the course of your engagement there that the musicians 
and the others would use this table during your off period, 
that is, waiting for other pieces to come up, or someone 
else was playing? A. That was the table Billy told us 
to sit at. 

Q. You knew, didn’t you, that was the table designated 
, by the management of the restaurant? A. We took it for 
granted and told that to Billy. 

Q. You knew also you were not permitted to fraternize 
with the patrons, to go to their tables and join them? A. 
Billy didn’t say so, but we didn’t. 

Q. You knew that was the rule of the Earle Restaurant? 
A. I know it was Mr. Arnold’s wish. 

Q. You knew, also, didn’t you, that patrons were not 
supposed to spend any time at your table? A. To my 
knowledge there was never any rule on that question. 

Q. You don’t know whether there was or not? 
84 A. No, I don’t. 
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Q. You knew it was unusual for people to jspend 
any time at that table? A. For one reason there wasn’t 
much room and we didn’t know people. If people Wanted 
something they would stop and make a request. 

Q. And move on? A. Yes, sir. 

Q. After six or eight weeks you got quite a few re¬ 
quests? A. We got to know people; yes. 

Q. Now referring to the cart you spoke of whicji Mr. 
Burnett called a truck, isn’t it a fact there is a rubber guard 
surrounding the entire bottom of that truck? A. JThere 
may be. I never really looked closely, especially gt tho 
bottom. They were shiny, chromium, I think. 

Q. The ends were chromium? A. And the back. 

Q. They had four or five shelves in there? A. Yes; 
some had shelves. 

Q. Now, with respect to the arrangement there, as you 
came down the stairs, as you come over from the east, 
down the stairs, if you went to the far side, that is what 
you call the salad bar? A. Yes, sir. 

Q. That extends along practically the whole length of 
the restaurant ? A. It was only the salad bar at that end. 

Q. It had different things on it, but they called it a 
salad bar. A. Yes, the whole thing. 

Q. It extended to the kitchen doors, and at each end 
there was a water fountain? A. Yes, sir. 

Q. Assuming we had gotten to along here (indicating) 
and this was a circular part of the back of the sedt you 
mentioned, your table was right behind it? A. Yek, sir. 

Q. And right here, opposite that, whoever would sit at 
the end chair? A. Yes, sir. 

Q. Would be the salad bar and the water fountain? 
A. The water fountain was on the same side. 

Q. As the salad bar? A. No, as the liquor bar. 

Q. That would be over on this side? (Indicating). 
A. Yes, next to that was a machine that electrically heated 
potato chips. 
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Q. And there was a main room? A. Yes, sir. 

86 Q. But the entrance into the kitchen, whoever 
was sitting here (indicating) would have their back 

to the kitchen and the salad bar? A- Yes, sir. 

Q. And the people sitting here looking at the orchestra 
would have to turn to look at the kitchen? A. Yes, sir. 

Q. The people on the east side would be looking toward 
the end of the salad bar and toward the kitchen door, 
slightly to the left? A. Yes. The door would be slightly 
to the left because of the curve. 

Q. You were seated, I believe, looking toward the or- 
< chestra? A. That is correct. 

Q. Was the kitchen door, or the ramp, slightly behind 

you, or to your left? A. That is right. 

* # * • • 

Q. I think I was inquiring about the cart. 

87 You had seen these carts for some period of time 
every evening and every afternoon there? A. Yes, 

11 had, Mr. Welch. 

Q. Is it not a fact that there was a rubber bumper sur¬ 
rounding the entire cart a foot or more from the ground 
’ or the floor? A. There might have been. I don’t really 
recollect now having seen it. 

Q. Did you ever look at the cart that was involved in 
this matter, or another one there, after the accident? 
i A. Oh, I believe I looked at it and wondered how large 
it was. It was a big heavy thing. 

Q. And looking at it did you,, or not, see whether there 
was such a bumper as I have described? A. I didn’t 
notice. 

#> * • • • 

BY MR. WELCH: 

Q. You did look at the cart after the accident to see what 
it was with respect to its size and so forth? A. That is 
right 
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88 Q. And yon didn’t observe whether it had a ham¬ 
per? A. No, I did not. 

Q. Neither did yon make snch an observation through¬ 
out the period of your engagement in the restaurant? 
A. No, I didn’t 

Q. I believe yon told ns that yon were paid yon?* full 
salary for that engagement? A. Yes, sir; that is correct. 

Q. Now is it not a fact that yon were paid the salary 
by the Earle Restaurant, Inc.? A. I signed a receipt to 
Billy Arnold for my weekly salary? 

Q. But is it not a fact that the money yon signed for 
handed you by Mr. Arnold, was paid yon by the jEarle 
Restaurant, Inc.? A. Billy received the full amount and 
he paid us. 

Q. Yon knew when that was done, didn’t yon, that it 
was paid by the Earle Restaurant, Inc. to Mr. Arnold as 
your representative? A. I still say Billy paid usj indi¬ 
vidually as our boss. 

Q. But you knew when you received that money that 
it was paid you by the Earle Restaurant, Inc. through your 
representative, Mr. Arnold? A. They didn’t pay hs di¬ 
rectly. They paid Billy and Billy paid us. 

89 Q. But you knew, didn’t you, that he was being 
paid merely as your representative? A. As far as 

we knew and considered him, he was the leader of ttie or¬ 
chestra and the person we were working for. 

Q. Won’t you please answer my question? 

THE COURT. The Court thinks she has answered it. 

MR. WELCH. May I ask it again? 

THE COURT. Yes, sir. j 

BY MR. WELCH: 

Q. Did you not know that under your contract Mr. 
Arnold was your representative and that under the contract 
that Mr. Arnold was paid the full amount less deductions 




I 


66a 

and he would distribute that to you and the other musicians, 
and he was receiving and distributing it as the representa¬ 
tive of the individual musicians, including yourself? 
A. We did not look upon him as a representative. We did 
not know how the deductions were made and who paid 
them. 

Q. I didn’t ask you how you looked upon it. You knew 
the conditions that I have related were so, didn’t you? 
A. At the time I wasn’t too familiar in detail with the 
terms of that contract, as I said before. 

\ • • • • * 

[90 Q. If you don’t understand my question, Mrs. 

? Carton, please say so, because I want you to fully 
understand so we will have no misunderstanding. 

Now my question is this: Irrespective of what you looked 
upon the relation to be, did you not know, as a fact, that 
the contract under which you were employed provided that 
salary payments would be made by the Earle Restaurant, 
Inc. as the employer? 

THE COURT. As your employer. 

91 BY MR. WELCH: 

Q. Or paid to you through your representative, 
Mr. Arnold? Did you not know that was the provision? 
A. A direct answer, no. 

Q. The direct answer is no ? A. To that question, no, 
Mr. Welch. 

# * • * # 

Q. I think you told us, but I have forgotten when you 
were married. A. November 25, 1944. 

Q. November 25,1944? A. That is correct. 

Q. Now, were you working as a musician after the term¬ 
ination of this contract? 

I believe this terminated in May or June, didn’t it? 
A. I think it was around Declaration Day. 



Q. Where were you working? A. We went directly to 
the Park Lane Hotel in Buffalo, New York. 

Q. How long were you there? A. Eight weeks. 

Q. That took you up to the first of August? A. Yes, 
sir. 

92 Q. Then where did you go? A. One month at 
New London, Connecticut, a night club on the Post 

Road. 

Q. How long were you there? A. One month, I guess. 
Q. That was one month? A. Yes, until Labor Bay. 

Q. And then in September? A. The Esquire Club in 
Norfolk, Virginia. 

Q. How long were you there? A. I think we took 
eight weeks, and I only stayed six. I caught the orchestra 
there. 

Q. Since then you have not had regular employment, 
only those you mentioned? A. Yes, I was organist at 
Jelleff’s Department Store playing for Christmas. 

Q. While you were still under engagement at the Earle 
Kestaurant, did there come a time in May, specifically 
May 6, 1944, when you went in O’Donnell’s Restaurant on 
E. Street? I believe it is between 12th and 13th, at about 
two a.m. in the morning? 

# # « • # 

93 Q.. Did there come a time about two a.mJ, May 
6th, in O’Donnell’s when you received a cut qn the 

knee? A. I had been in O’Donnell’s several times. It 
was the only restaurant open to get something to eat and 
I thought that would be a place to get something to eat 
and I caught a piece of flying glass, not in the knee, but 
the under part of the leg. 

Q. The same leg? A. Yes, sir. 

Q. And you left the restaurant and you were bleeding? 
A. Yes; not much. It got on my stocking. 

Q. When you left there did you go to somewhere jto get 
emergency treatment? A. No, I didn’t. I went home and 
washed it and put iodine on it. 
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THE COURT. About how far below the knee was that? 

i THE WITNESS. About half way between the knee and 
ankle, in the after part of the leg? 

BY MR. WELCH: 

Q. How long was the ramp from the floor of the res¬ 
taurant, into the kitchen in the Earle Restaurant? A. As 
well as I can remember, I would say ten or 12 feet 

94 long from the time it started down from the kitchen 
until it reached the floor. 

Q. I mean the doors? A. It seems to me from what 
I could see when the doors swung open, the incline was a 
little past where the doors were. 

Q. Did the doors swing open automatically? A. Not 
at the time of the accident. 

Q. What was the surface of the incline or the ramp at 
the time of the accident? A. I think originally, concrete 
floor. 

Q. What might be called combination? A. It might 
be; or it might be concrete. 

1 Q. It was a solid floor? A. It was a solid floor; yes, 
sir. 

Q. What type of doors were they; were they solid doors, 
or glass doors? 

MR. BURNETT. You mean the kitchen doors? 

MR. WELCH. Yes, sir. 

THE WITNESS. There were two swinging doors, and 
I think they had a tin or sheet metal strip nailed on the 
lower part. What the upper part was made of, I don’t 
’know. I think I can say, I am not sure. There a little 
glass in the upper part of the door, but I do know that it 
was on the ramp, the used to look and make a God-awful 
noise. 

95 Q. There w’as some kind of protection, metal on 
the bottom? A. Yes, where these trucks would 

push right through, you see. 
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Q. I referred to your visit to Mr. Leonardo, and 1 think 
I didn’t finish. 

What I wanted to ask you: He was the man representing 
the insurance company for compensation matters and 
after he had written to you, you went to see him, didn’t 
you. A. Yes, I stopped in his office. 

Q. Now, did you not tell him that you decided not to 
ask for compensation because it was not sufficient in 
amount? A. I don’t believe I said anything exactly to 
that effect. I think I said I didn’t know what I wanted to 
do about it until I saw how the knee worked out. 

Q. Did he not tell you you were entitled to compensa¬ 
tion and medical treatment? A. Oh, yes; I remember 
him saying that. I did not say I was— 

Q. Did you not tell him that you made that decision 
when your lawyer told you that the maximum was $25 a 
week? A. No, I had not made any decision. The lim¬ 
ited knowledge I had of compensation, it was payable work¬ 
ing for the company and I was working for Billy. 

Q. But after that time you received a letterj from 

96 Mr. Leonardo and went to see him, did you nof;, and 
also receive a letter from the Employees Coijnpen- 

sation Commission of the District of Columbia asking you 
to come in and talk to them about the matter? A. I re¬ 
call some correspondence. 

Q. Did you go to see them. A. I don’t think I d|id. X 
didn’t consider myself compensable. 

Q. How long were you under Dr. Wilcox’s care before 
you went to Dr. Wood? A. I believe the bill show$ four 
visits. 

97 Q. And he was the one you say was an osteopath? 
A. That is right. 

Q. Now had you known him before? A. I had been to 
him, I think maybe twice. He was recommended by my 
osteopath in New York, whenever I had a cold. 

Q. And you had been to him previous to this daring 

j 

i 

j 

I 
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your stay under this engagement? A. Yes, a couple of 
times. 

Q. Did he continue to come to treat you or did he rec¬ 
ommend an M. D. ? A. No, it was still another party en¬ 
tered into it, Mr. Romer suggested I go to the M. D. 

Q. And he gave you the name? A. Yes, he said he 
would find the name. I didn’t know an M. D. in Washing¬ 
ton. He said he would find out one. 

MR. WELCH: I think that is all. 

Redirect Examination 

BY MR. BURNETT: 

Q. Mrs. Carton, you did discuss your withholding tax 
and social security withholding fund with Mr. Arnold, did 
i'ou? A. Oh yes, because we had to figure out how much 
it was. 

Q. And this occurrence at O’Donnell’s Restau- 
98 rant was there a disturbance at your table or an¬ 
other table? A. No, another table, across the 

room. 

Q. Someone threw something? A. A piece of glass 
chipped off. 

Q. Chipped off what? A. One of those heavy glasses 
was thrown. It was a big thing and hit the side of the 
table and I was on the end of the table and it just clipped 

me. 

Q. What kind of cut was it, deep or a scratch? A. No, 
just a scratch. I washed it out and put iodine on it. 

Q. You examined it? A. Yes, I washed it to see there 
wasn’t anything in particular. 

Q. How deep was the cut? A. Just a superficial skin 
cut 

Q. I think you have been in this Neptune Room since 
the accident, haven’t you? A. Oh yes, I have. Not re¬ 
cently. 

Q. But there has been some change in that area around 
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the place you were sitting? A. Oh yes, they changed the 
ramp and put new doors in, electric eye doors. 

MR. BURNETT: That is all. ' i 


99 


BY MR. WELCH: 

Q. They put in the electric eye doors? 


A. Yes, 
sir. 

Q. And a new floor? A. A new black floor on the 
ramp. I remember watching them do that. 

Q. You say you talked to Mr. Arnold about thei with¬ 
holding tax? A. Yes, we did, because there was & new 
rule just gone into effect the first of that year. 

Q. The first of 1944? A. Yes, musicians ’ withhold¬ 
ing tax. 

Q. You figured out how much would be withheld? A. 
Yes, sir. 

Q. Where was this figuring and talking done? A. 1 
think it was on the train from Baltimore to Washington. 
We used to do a lot of business between jumps. We didn’t 
have much time. 

Q. Do you remember it was done on the train? A. As 
far as I can remember it was done several times <jn the 
train. 

Q. Did you have any form available on which to figure 
it or make a report? A. No, I had no forms. Th^ only 
way we figured it at that time, you got your Salary 
100 and you take off half before you take off any tax, a 
musician traveling away from home. 

Q. Did you merely figure the tax on what you under¬ 
stood the law provided to see how much you woulc^ have 
deducted on the new engagement in Washington? A. 
Yes, sir. 

Q. Was your salary different on the Washington en¬ 
gagement than it had been on the Baltimore engagement ? 
A. Yes, it was. 

Q. So in coming over to take up the new engagement 
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you were all trying to find out how much you were going 
to draw in actual money? A. Yes, sir. 

Q. That was the purpose of talking it over on the train ? 
A. That is right. 

Q. So each would know how much money he was going 
to draw in Washington? A. That is right. 

Q. And it was not for the purpose of anybody making 
any reports? A. Oh, no. 

Q. It was from a personal standpoint? A. Personal. 

• * # • • 

101 

BY MR. BURNETT: 

Q. Mrs. Carton, I will show you a letter marked Plain¬ 
tiff’s Exhibit No. 1. 

Did you receive that letter? A. Yes, I did. 

Q. Letter sent March 21, 1944? A. Yes, sir. 

Q. Now can you tell us from that letter and that date 
when it was that you first learned that you were entitled 
to compensation, before the letter or after, and if it was 
before or after, how long? A. The first realization of 
compensation I think when that term was used, I think was 
by Mr. Lurba. 

THE COURT: You mean when she was entitled to com¬ 
pensation or when she was told? 

MR. BURNETT: That is right, told she was entitled 
to compensation. 

102 THE WITNESS: Whether this was the first of 
my visits to Mr. Lurba I just cannot remember. It 
was either one or two, but it seems to me it was Lurba. 

Q. Now I think you were paid your straight pay by the 
Neptune Room for the time you were off? A. Yes, sir. 

# • • • 





THE COURT: The court understood her to sayj Billy 
paid her and not the Neptune Room. Which is right? 

THE WITNESS: Billy. 

THE COURT: You said Neptune Room. 

MR. BURNETT: That is my error. 

* * # * • 

103 BY MR. BURNETT: 

! 

Q. Now I hand you this letter with the heading 
“Neptune Room, Earle Restaurant, Inc., et ceteraj Did 
you re'ceive such a check? A. Yes. I did. 

Q. Supposed to be two thirds of your salary. 

THE COURT: What was the date of that letter? 

MR. BURNETT: March 21st, 1944. 

THE COURT: 1944? 

MR. BURNETT: 1944; yes, sir. 

BY MR. BURNETT: 

Q. What did you do concerning that check? A. \ think 
I either mailed it or handed it back. I think I gave It to 
Lurba. I am not sure, but I didn’t sign it. 

* • * * • 

104 Recross Examination 
BY ME. WELCH: 

Q. Prior to March 21st, the day of this letter that you 
talked with Mr. Romer about compensation and salary dur¬ 
ing the time of your illness as a result of your injury. A. 
I don’t recall talking that matter with Mr. Romer. Ij had a 
couple of conversations with him, but it was chieflyj about 
the knee getting along and he told me to see Dr. Wc^od. 
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Q. Before this letter was written were you not advised 
by someone on behalf of the Earle Restaurant whether Mr. 
Romer or someone else in authority, that you would con¬ 
tinue to get your regular salary check during the period 
you were suffering from your injury. A. I didn’t know 
until Saturday came that we were to be paid. 

| Q. Then you were advised, were you? A. Mr. Arnold 
sent the check up by Mr. Sussman. 

Q. What check? A. The salary check. 

Q. Was it a check or cash? A. That week I think it 
was cash. 

Q. On other occasions was it checks? A. Mr. Arnold 
gave his check. 

Q. Did you ever get a check from the Neptune 

105 Room or the Earle Restaurant? A. Not that I 
have any recollection of. 

Q. When you got the letter did you then talk to Mr. 
Romer about the contents of the letter? A. I don’t know 
whether I talked to Romer about it. 

Q. Did you talk to Mr. Bernard Lurba, the gentleman 
who is sitting over here about it? A. I remember speak¬ 
ing to Mr. Lurba several times. He sent for me one time 
right off the bandstand, just when and where they came 
up, I can’t say. There was so much general account. 

* • * # * 

Q. Is it not a fact after your injury you were paid your 
full salary by the Neptune Room as related in the letter? 
A. Billy gave me my money Saturday. 

106 Q. But is it not a fact it was paid by the Neptune 
Room ? A. I received it from Mr. Arnold. That is 

my answer to your question. 

• • • • # 

Q. Let me ask you this, if this letter states since the 
.Neptune Room has paid your weekly stipend since the very 
.beginning, was that done by the Neptune Room? A. 
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They stated this on this stationery. As far as I was con- * 
cernel, Billy gave me my money. 

Q. Did you ever question this to anybody? A. No. 

Q. Did you ever tell Mr. Romer about this letter, that 
this was not the fact? A. No, I didn’t discuss those 
facts. 

Q. And when you knew you got this letter, did yoji not, 
the Neptune Room was writing you as an employee of 
the Neptune Room? A. I wasn’t thinking ^)f an 

107 employee. All I did get out of that, I didn’t con¬ 
sider myself compensated. 

• • # • • 

Q. I* it not a fact either just prior to the time yqu re¬ 
ceived this letter or just afterwards, sometime in that par¬ 
ticular time, March 21st, you talked to Mr. Lurba, the gen- ; 
tleman sitting over here, the vice president of the Restau¬ 
rant, Inc., and told him when you got your compensation 
checks you would turn them over as was requested ih this 
letter? A. I don’t recall any such statement. 

Q. Would you say that you never did make it? A. I 
said 1 didn’t recall making any. I don’t think I did,!but I 
won’t say no definitely. So many conversations took place 1 
on the subject it is difficult to remember the identical Words. 

Q. But you do remember your discussing that particu¬ 
lar matter of the refund or turning over of the checks 

108 to Mr. Lurba? A. The topic was under discussion. 

I had several conversations on that subject. 

Q. On that topic? A. Yes, sir. 

Q. Was not the general import of the conversation, no 
matter what the exact language was, that you woul^ say 
that when you collected your compensation, did you not 
agree you would do that? A. I don’t believe I agreed. I 
don’t think I said one way or the other. After all; if I 
signed them, it would mean I was compensated, and I cfidn’t 
think I was. 
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Q. Did you tell Mr. Lurba that at that time? A. I might 
have. 

Q. Do you recall whether you did or not? A. I don’t 
recall. 

Q. You do recall several conversations with Mr. Lurba 
concerning that point? A. Yes, we had several conver¬ 
sations. 

Q. Did you at any time advise him in those conversa¬ 
tions that you were not turning over the compensa- 
109 tion checks to him? A. I don’t recall that either. 

Q. Now in discussing those matters with him, 
namely the payment of your whole salary, the receipt b} 
you of compensation checks from the insurance company 
and what you intended to do with the checks, either turn 
them over to him or otherwise, did you not now in those 
discussions that he w T as talking to you as an employee of 
the Earle Restaurant, Inc.? A. No, I didn’t consider him 
as an employee. 

* * * - 4 

Q. Didn’t you know he was talking to you as an em¬ 
ployee? 

THE WITNESS: He might have considered me that 
way— 

I BY ME. WELCH: 

Q. Didn’t he—I am sorry. A. What I considered my¬ 
self could have been different. 

Q. Didn’t he make it plain to you that he was talking to 
you as one of his employees? A. I don’t think he said 
that directly. 

Q. But wasn’t it perfectly obvious from the conversa¬ 
tion? A. Well, it might have been. 

Q. Did you at any time in any way advise him that you 
did not consider you were employed by the Earle Restau¬ 
rant, Inc. then or any other time? A. I think I 
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110 might have said I have come to talk to Billy] about 
this. 

Q. But didn’t you tell him you didn’t feel you w^re em¬ 
ployed by the Earle Restaurant, Inc.? A. Whether or not 
I said just that I don’t know. 

Q. Did you say anything giving that impression 6r cal¬ 
culated to give that impression? A. When I woul^l have 
to discuss it with Billy, that would indicate. 

MR. WELCH: That is all. 

Redirect Examination 

BY MR. BURNETT: | 

Q. I think Mr. Carton whom you later married, ^as an 
attorney. A. Yes, sir. 

Q. And you did ask him about some phase of th}s, did 
you not? A. After a while, when we got so involved in 
so many conversations, I could not cope with it. jl had 
to talk to somebody about it. 

Q. When you were advised at that time then you de¬ 
cided, or was it a different time rather, to advise theip you 
were not going to take any compensation because you didn’t 
come within the terms ? A. I kind of thought that myself 
before I talked to anybody and I didn’t like thfe way 

111 the thing was going and I didn't want to sigii any¬ 
thing one way or the other until I saw how things 

were going to work out, and after I had thought tjhat I 
took it up with Mr. Carton. I discussed it. He knew of 
the accident. He wasn’t in Washington at that tim^. 

Q. You were asked about how you received the money 
for the week of March 3rd. 

I show you a paper marked Plaintiff’s Exhibit No. 3. 
Does that have anything to do with the time yon received 
the money from the time you were hurt? A. This receipt 
is one Mr. Sussman served when I was paid on thd Sat¬ 
urday I was injured on, or Friday night. I was in bed. 
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Mr. Sussman signed this receipt to Mr. Arnold and 
brought the money to me. We all lived in this house at 
1501 Massachusetts Avenue. 

Q. Does that refresh your recollection whether it was a 
check or cash? A. I think it was cash because Len 
brought it in and said he wanted to get rid of it. 

Q. This is the original receipt? A. Yes, sir. 

Q. Have you any others? A. I believe they are avail¬ 
able. I am not sure whether they are originals or photo¬ 
stats. 

' 112 Q. I show you this group of papers for identifica¬ 
tion. 

Are there any other receipts that you have here other 
than those? A. I don’t know whether I returned them 
or not, to Billy. I can’t say. I would have to look at home. 

MR. BURNETT: This group of receipts, if your Honor 
|please, wihch have been marked Plaintiff’s Exhibit No. 4, 
are photostats of receipts given by Mrs. Carton for her 
salary each week and each one of them, with the exception 
of the one of March 3rd, 1944, is signed by Mrs. Carton, 
who was Miss O’Meara at that time, Anita M. O’Meara 
and which reads: “Received from Billy Arnold $91 salary 
per week ending on above date and refunding tax $91. That 
is all. 

BY MR. WELCH: Just one moment. 

THE COURT: You had better run quick after you ask 
this one. 


RECROSS EXAMINATION 
BY MR. WELCH: 

Q. You said after you talked with Mr. Lurba you told 
him you had a talk with Mr. Arnold, or your second talk 
with Mr. Arnold. Is it not a fact that the conversation which 
•I have referred to, namely, in which Mr. Lurba told you 
! 
i 

i 
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if they paid you the salary as indicated in the letter 

113 of March 21st, that he thought you should turn 
over the check, your compensation check for $25 and 

Mr. Arnold was present at that conversation? A. He was 
present at one. That is what you both— 

Q. Then you three discussed that there together? A. 
In a sort of vague way. Nothing was ever clear. I didn’t 
get anything out of it. I was not clear on the subject, no 
clearer then than I was when I started. 

Q. But you did discuss it with Mr. Lurba and MrJ Arn¬ 
old? A. Yes, sir. 

Q. At that conversation did you not agree you Would 
turn over the compensation check to the Earle Restaurant ? 
A. I think my last words were I would see. 

Q. Even after you talked to Mr. Arnold you (jlidn’t 
agree. A. No, I wanted to think it over. 

Q. Did you ever agree ? 

MR. BURNETT: To what? 

I 

MR. WELCH: To turn that over. j 

THE WITNESS: I sent them back unsigned. 

BY MR. WELCH: j 

Q. To the insurance company? A. Yes, sir. 

Q. Did you advise Mr. Lurba or anyone else fot* the 
restaurant you were sending them back to the i^isur- 

114 ance company? A. 1 don’t recall. I don’t think 
so. 


MR. WELCH: That is all. 
MR. BURNETT: Come down. 


(Witness excused) 
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DR. HAROLD A, WOOD, 

a witness called for and on behalf of the Plaintiff, having 
been first dnly sworn, was examined and testified as follows. 

• • • • • 

Direct Examination 
BY MR. BURNETT: 

Q. You are a physician? A. And surgeon. 

Q. And your full name? A. Harold A. Wood. 

Q. You treated M^ss O’Meara, who is now Mrs. Car¬ 
ton? Did you see the lady who went out? A. Yes, sir. 

Q. You treated her, did you? A. March 16th to April 
20th, 1944. 

Q. For what did you treat her? A. She had a con¬ 
tusion and dislocated right knee caused by an injury. 

Q. What was the result of your examination? 
115 What did you determine? A. Well, she had swell¬ 
ing and discoloration of the soft tissues around the 

, knee. 

Q. Under those circumstances could you make a definite 
diagnosis as to the cartilage or anything like that? A. 
Well no. I found no fractured cartilage at the time of my 
examination. The X-ray pictures were all negative as to 
1 fracture. The knee was considerably swollen at the time 
I treated her. However, I did not feel she had a cartilage 
at that time. 

THE COURT: She had what, Doctor? 

THE WITNESS. I did not feel she had a fractured car- 
. tilage. 

MR. BURNETT: 

Q. Was that on account of the fact the knee was swol¬ 
len? A. That was because of the type of injury she suf¬ 
fered. 
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Q. Well, could it be determined at that time on account 
of a condition of the knee where there was trouble with 
the cartilage or not? A. Well, I admit her knee and soft 
tissues were quite badly swollen, but as to a torn cartilage 
that evidently is still due more to twisting or a directj blow. 

Q. What I would like to have you answer me about that. 
Was the knee swollen so badly, or was it not swollen that 
you could make a diagnosis concerning the cartilage ? A. 
My diagnosis was no fractured cartilage. 

116 Q. Was that due to the fact you could not Ascer¬ 
tain it at that time? A. Not wholly. 

Q. I will have to admit I am somewhat surprised. 

I talked to you over the telephone A. Yes, sir. 

Q. And I talked about the cartilage situation. A. Yes, 
sir. 

Q. I asked you if you found one and you said no. A. 
That is right. 

Q. Didn’t you say you could not determine it due to 
the fact the knee was so torn no doctor could tell because 
of that swelling? A. No, sir; I think you misunderstood. 
Q. All right, sir, that is all, Doctor. 

By the way, you have testified for Mr. Welch quite a! num¬ 
ber of times? A. I have testified in cases he was attor¬ 
ney for, yes. 

Q. And you are the doctor for the compensation cArried 
in this case, if there is any, aren’t you A. Well, she 
was referred to me by her employer at the time. 

Q. You are paid by the insurance company, aren’t you? 
A. Every day I get compensation cases, I guess, and I 
hope to be paid by the insurance company. 

117 MR. BURNETT: That is all. 

CEOSS EXAMINATION 
BY ME. WELCH: 

Q. Doctor, what did you tell Mr. Burnett in th^ con¬ 
versation over the telephone he has referred to? Aj. He 
volunteered the information that Dr. Hall had found A frac- 
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tured cartilage and I registered some surprise and asked 
whether she was operated on and he said no, because she 
plays the organ and if the operation was not successful 
she 6ould not play the organ. 

Q. What did you tell him? A. I told him the knee 
was badly swollen but I did not find a fractured cartilage. 

Q. How was she referred to you? A. By the em¬ 
ployer. I think it was the Neptune Restaurant, the orches¬ 
tra, but that is some time ago and I am not quite sure of 
that. 

Q. Wasn’t she referred to you to take care of under the 
compensation statute? A. Well, nothing was said about 
that, but I find in my report that the report was sent in that 
it was a compensation case. 

MR. BURNETT: 1 have no objection to the report. 

BY MR. WELCH: 

Q. I am going to ask you if that is the report, 
118 Doctor. I will ask you if you can identify this paper. 

Yes, sir. 

Q. Is that your signature? A. Yes, sir. 

Q. Is that a copy of the report you say you sent in? 
A. Yes, sir. 

Q. Is that what indicates to you thta it was a compen¬ 
sation case? A. Yes, sir. 

Q. Did you ever learn that it was not a compensation 
case? A. No, sir. 

Q. WLen did the patient, Miss O’Meara, come to you? 
A. May I refresh my memory from my notes? 

Q. Yes. A. Pardon me. May I change that state¬ 
ment I just made? 

THE COURT: Certainly. 

■ THE WITNESS: It flashed through my mind that 
I perhaps I might have known it was not a compensation 
case. I had not thought of that because Miss 0‘Meara 
was billed at my office. I found that out yesterday. 
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BY MR. WELCH: 

Q. When she came to you first, by the referen<]je you 
have told us about, did she say anything to you at that 
time indicating she was not a compensation case? 

119 A. Not that I remember of.. 

MR. WELCH: I think that is alL 
(Witness excused.) 

• • • # # 

I 

120 LEWIS SUSSMAN 

I 

a witness of lawful age, was thereupon duly sworn 
and, being examined by counsel, testified as follows j 

I 

DIRECT EXAMINATION 

121 BY MR. CARROLL: 

Q. Please state your full name for the record, 
and your residence, Mr. Sussman. A. Lewis Sussman, 
1651 Carrol Street, Brooklyn, New York. 

Q. What is your occupation? A. Musician. 

Q. How long have you been engaged in that profession? 
A. For the last 20 years, possibly longer. 

Q. Continuously for the last 20 years? A. Yes, sir. 

Q. Are you a member of the Musician’s l^nion? 
A. Yes, sir. 

Q. Were you a member of the Musician’s Union during 
the year 1944? A. Yes. 

Q. Where were you employed during the months of Jan¬ 
uary, February, March, and April, of 1945? A. At the 
Neptune Room, Washington. 

Q. Is that the Neptune Room of the Earle Restaurant? 
A. Yes, sir. 
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122 Q. When did you come to Washington to fill that 
job or position at the Neptune Room? A. January 

29,1944 

Q. Who were associated with you during your engage¬ 
ment at the Neptune Room? A. Do you mean the mem¬ 
bers of the orchestra? 

Q. That is right. A. Miss O’Meara is the organist, 
Bob Glickman is the drummer, Mr. William Arnold—Billy 
Arnold—is the leader. 

Q. Billy Arnold was the leader of the group? A. Yes, 
sir; and myself, of course, as pianist. That is all that was 
jn the band. 

Q. Did you have any contractual arrangement with the 
leader of the group? 

* • • • • 

123 THE WITNESS. Do you mean did I have a con¬ 
tract with the leader? 

m • * * * 

i.24 Q. Yes. A. For this job? 

Q. For this job. A. Or any job. 

Q. For this particular job. 

• • • # * 

THE WITNESS: No definite contract; no. Wherever 
he got his job we went— 

MR. WELCH. Just answer the question. 

BY MR. CARROLL: 

Q. Do you, of your own personal knowledge, know of 
any contract between Miss 0 ’Meara and the leader—I mean, 
of your own personal knowledge? 


MR. WELCH. Same objection. 
THE WITNESS. No. 
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BY MK. CARROLL: 

I 

Q. In the course of your engagement at the Neptune 
Room who selected the musical pieces for you and the other 
members of the band? 


MR. BURNETT: The answer is Mr. Arnold- 

• • # * • 

Q. I will rephrase the question. Who determined the 
time when you and the other members of the band were 
required to report for work? 

# • * # * 

126 THE WITNESS. Mr. Arnold. j 

BY MR. CARROLL: j 

Q. Who directed the time or times when you and the 
other members of the band, including Miss 0 ’Meara, Were 
to play, and to take intermissions? 

MR. WELCH. Same objection. 

THE WITNESS. I was the timekeeper. I was elected 
timekeeper for the band. I used to keep time for the inter¬ 
missions and the length of time— 

# * * * • 

127 THE WITNESS. Mr. Arnold gave me my orders 
of how long an intermission w T e were to have add I 

used to keep track of the time. 


Q. During the intermissions were you and the other 
members of the band, including Miss O’Meara, at liberty 
to roam around the Neptune Room? A. No, sir. 

MR. WELCH. Same objection to all these question^. 

BY MR. CARROLL: j 

Q. What were the restrictions and who imposed them? 
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A. We had no restrictions. Our orders were that we had 
a certain table to sit at. 

Q. Who gave yon those orders! A. I got them from 
Mr. Arnold? 

Q. Who paid you your salary? A. Mr. Arnold. 

Q. What person or company had the right to discharge 
you? 

% 

MR. WELCH. To all these questions the same ob¬ 
jection. 

128 THE WITNESS. The only person that could 
discharge me was Mr. Arnold himself. He was my 

boss. 

BY MR. CARROLL: 

Q. And of your personal knowledge do you know who 
had the right—what person or company had the right to 
discharge Miss O’Meara? 

MR. WELCH. There is a further objection to that. He 
wouldn’t know that, and what he might know or think 
would have no bearing on the issue in the case. 

THE WITNESS: The only person that could fire Miss 
O’Meara was the person who could hire or fire me, Mr. 
Arnold. He was our boss. 

BY MR. CARROLL: 

Q. Did you have any employment relationship with the 
Earle Restaurant. A. No, sir. 

• • • • • 

Q. Did you ever give the Earle Restaurant a certificate 
for withholding tax purposes? A. Did I give them one? 
I gave them to Mr. Arnold. He distributed the 

129 blanks and filled them in and he collected them. 

I don’t know who he gave them to. 

• • • • • 



CROSS EXAMINATION 


BY MR. WELCH: 

Q. Mr. Sussman, are you familiar with the regular form 
of contract of employment used by the Consolidated Radio 
Artists, Inc.? A. No, sir; never saw one. 

Q. Are you familiar with the form of contract 

130 of employment which was had between the Neptune 
Room, Thirteenth and E Streets, Northwest, Wash¬ 
ington, D. C., and signed by William Arnold as orchestra 
leader? A. No, sir. 

Q. Or the Consolidated Radio Artists, Inc.? A. Mr. 
Arnold never showed us any of his papers. 

Q. Dated January 13, 1944, covering your engagement 
at the Neptune Room, Earle Building, Washington, D. C.? 
A. Never saw it. 

Q. So that you don't actually know what form of con¬ 
tract you were working under at the Neptune Roonji en¬ 
gagement? A. That is right. 

i 

I 

• • # # # 

REDIRECT EXAMINATION 

I 

BY MR. CARROLL: 

i 

Q. I will show you this receipt and ask you if you can 
identify that. A. Yes, sir; that is my signature. 

Q. WThat was that for? A. At the time of this acci¬ 
dent— 

MR. CARROLL. This is a receipt for $91 dated March 
3rd, signed Anita O'Meara, per Lewis Sussman^ for 

131 salary for week ending on above date, and refund 
tax. 

MR. WELCH. I object to this receipt being received 
into evidence on the ground stated above, that it has no 
bearing on the issues in the case. 
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BY MR. CARROLL: 

Q. I will ask you to explain what this was for A. Miss 
O’Meara’s salary the week she had her accident. I was 
told to give it to her by Mr. Arnold, to give her this re¬ 
ceipt, which of ocurse I had to bring to her because we 
lived in the same rooming house. That is the reason he 
gave them to me to bring to Miss O’Meara. 

Q. But you signed it instead and gave it back to him? 
: A. I signed it in the Neptune Room. Each week when 
j Mr. Arnold gave us our receipts, such as that, I signed 
it for her, because she was not there. She was not working. 

Q. What courtesies, if any, were extended to you by 
I the Neptune Room management? 

MR. WELCH. Same objection. 

THE WITNESS: I don’t understand that question. 
Courtesies in which way? 

BY MR. CARROLL: 

Q. Were you and the other members of the band per¬ 
mitted to eat your dinners there? A. Yes, sir. 

• MR. WELCH. In addition to being a leading question. 

BY MR. CARROLL: 

132 Q. Were you permitted to purchase beverages 
there? A. Yes, sir. 

Q. Did you pay the same price for food and beverages 
as was shown on the menus of the restaurant? A. No, 
sir. 

MR. WELCH. Same objection. 

BY MR. CARROLL: 

Q. What was the difference? A. I think there was a 
10 per cent discount. 

Q. Did you pay for much food and beverages you pur¬ 
chased at the time you got it? A. No, sir. 
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Q. When was it paid for? A. At the end of the week. 

• • • • • 

134 This is the deposition of Billie Arnold. 

ME. BUENETT (BEADING): j 

Q. What is your full name? A. William Arnold. 

Q. What is your legal residence address? AJ 232 
West End Avenue, New York City. 

Q. What is your profession? A. Musical Director. 

Q. How long have you been engaged in such profes¬ 
sion? A. 25 years. 

Q. Do you have your own band? A. Yes. 

Q. Of what pieces does it consist? A. It varies. No 
stipulated amount of men. Sometimes 3, 4, or 5. 

Q. Did you have your own band during the period 
from January 1st, 1944 through May 1st, 1944? 

135 A. Yes. 

Q. Did your band ever play at the Neptune Room 
of the Earle Restaurant in Washington, D. C.? A. Yes. 

Q. When. A. I think it was January 29th up to June 
2, 1944. 

Q. Who were the members of the band during yoijir en¬ 
gagement at the Neptune Room? A. Robert Glicljanan, 
Lewis Sussman, Anita O’Meara and myself. 

Q. Had each of these musicians played in your band, 
at other places, before the Neptune Room engageiiient ? 
A. Yes. 

Q. Were any of those musicians living in Washington 
when the Neptune Room engagement was arranged? A. 
No. 

Q. Did you have a contract for that engagement? A. 
Yes. 

Q. Who negotiated that contract? A. Consolidated 
Radio Artists. 

Q. Who persuaded Miss Anita O’Meara to come bo the 
District of Columbia to fill the Hammond organist j spot 
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in your Neptune Room program? 

• * • • • 

136 I engaged her to come to the Neptune Room. 

Q. As far as you know, was Miss O’Meara ac¬ 
quainted with the proprietors of the Neptune Room be¬ 
fore the engagement which you negotiated? A. Not as 
far as I know. 

Q. Did Miss O’Meara have any communication with or 
did she discuss her part in your band with the proprietors 
of the Neptune Room? A. No. 

Q. Please explain the method of procedure which the 
proprietors of the Neptune Room employed in paying you 
the moneys due under the aforementioned contract? 

137 * * * • * 

A. Dependency slips are made out by members of 
my orchestra. In turn they are handed over to my em¬ 
ployer. They withhold withholding tax and social secur¬ 
ity moneys. I stipulate what each member is receiving as 
weekly salary. They, meaning my employer, then sub¬ 
tracts withholding tax and social security moneys and 
gives me the balance of contract price. In turn I distrib¬ 
ute salaries to members of my orchestra and they give me 
a receipt for their weekly salary.. 

. Q. Please explain in detail how the members or your 
band received their compensation each week? A. I refer 
to answer in question 16. 

• • * • • 

138 Q. How did Miss O’Meara receive her compensa¬ 
tion? A. She received it from me less withhold¬ 
ing tax, which was taken off by the Neptune Room. 

Q. What arrangement, if any, did you have with the 
Earle Restaurant for keeping a record of and reporting 
withholding taxes? A. My contract with the Neptune 
Poom provided for it. I refer to question 16. 

| Q. Did you obtain individual withholding tax certifi¬ 
cates from each of the musicians in your band, including 



specifically Miss O’Meara? A. I did, and in turn gave 
it to the Neptune Room for record. 

Q. Did you during the aforesaid period, or do yoh now 
have a District Unemployment Compensation Board num¬ 
ber? A. No, I don’t 

Q. Did you during the aforesaid period have ai} Em¬ 
ployers’ Social Security Identification Number!? A. 

No. 


139 Q. If so, did you make the required quarterly 
return for such period? A. No. 

Q. During Miss O’Meara’s engagement with your! band 
at the Neptune Room, who was solely and exclusively in 
charge of her musical activities? A. I was. 

Q.a) Who told her what time to report to work? jA. I 
did. 

Q.b) Who selected the various music which she was re¬ 
quired to play? A. I did: 

Q. Who designated the time or times which she should 
play the organ? A. I did. 

Q.d) Who designated the place where she was j;o sit 
during intermissions? A. I did, though requested by the 
management for all of us to sit at a certain designated 
place. 

Q.e) Who had the exclusive right to discontinue her 
service? A. I did. 

That completes the reading of the Direct Interrogatories, 
Your Honor. 


Mr. W T elch, wdll you read the cross-interrogatories. 


(Thereupon, the Cross-Interrogatories pro- 
140 pounded to Billie Arnold were read by Counsel for 
Defendant as follows:) 

MR. WELCH (Reading): j 

1. Q. Are you familiar with the form of contract used 
by the American Federation of Musicians, bearing the 
heading, “Contract Blank, the seal of said Federation ap- 
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pearing between the two words mentioned underneath 
which appears the words, ‘ Consolidated Radio Artists, 
[nc. ? A. I am familiar with it. 

2. Q. If your answer is ‘yes’, please advise whether 
;his was the form of contract used for the engagement of 
yourself and members of your orchestra at the Neptune 
Room for the period opening January 29, 1944. A. It 
was. 

3. Q. Is it not a fact that such contract specifically pro¬ 
vides that the individual musicians mentioned therein and 
listed on the reverse side thereof are specifically referred 
to as individuals represented by you as a designated ‘un¬ 
dersigned representative? A. That is a very funny 
question to answer, for the simple reason that the mem¬ 
bers of my organization are really under my employ and 
I have everything to say to administer all rules and regu¬ 
lations concerning my way of conducting the organization. 
The only thing that they have to abide by are the rules 
| referring to hours and time of playing periods on 
141 the bandstand, which is the employer, rather my em¬ 
ployer, who designates the time periods for play¬ 
ing. I would like to hear that question once more. 

Question repeated. 

A. Yes, I represented them in form. 

4. Q. Is it not a fact that under such contract the Em¬ 
ployer employs the personal services of the employees as 
musicians severally? A. Well, they employ me, and as 
a subcontractor I employ them. 

5. Q. Is it not also a fact that the employees severally, 
through their representative, enter into the contract and 
agree to render services to the Employer under your lead¬ 
ership? A. No, they don’t go into any contract what¬ 
soever with the employer. 

6. Q. Is it not a fact that in such contract it is specifi¬ 
cally provided that the Employer shall at all times have 
Complete control of the services which the employees will 
render under the specifications of the contract? A. The 
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Employer has control of me and in due time I have con¬ 
trol of the men that are under me. 

7. Q. Is it not a fact that the contract provides th^t on 
behalf of the Employer that the leader will distribute 

the amount received from the Employer to the em- 
142 ployees, including the leader himself as indicted 
in the contract and take and turn over to the!Em- 

I 

ployer receipts from such Employees for the amount of 
salary paid them? A. No, with an explanation. ] The 
Employer gives me the stated salary in the contract^ In 
turn I distribute it to my musicians, but there is ni re¬ 
ceipt going back to the Employer. The only receipt!that 
I have is with my musicians that they have received their 
salary in full. 

8. Q. Did you not represent the employees severally, 
and by employees I mean the various musicians in your 
band, including Miss O’Meara, in entering into contract 
of January 13, 1944 with the Neptune Room, Washing¬ 
ton, D. C.? A. I represent them as my organizationj but 
not as entering into a contract. 

9. Q. Did you not, in accordance with the terms o^ the 
contract, receive the compensation or pay of the individ¬ 
ual employees and distribute it to them on behalf of! the 
Employer as was provided in said contract? A. ij re¬ 
ceived the sum of money of the contract, subtracting with¬ 
holding tax from individual members, including myjself, 
which was taken off by my employer and then I distrib¬ 
uted their salaries individually. 


168 CUSTIS LEE HALL 

was produced as a witness on behalf of the Plain|tiff, 
and having been first duly sworn, was examined and testi¬ 
fied as follows: 


I 
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DIRECT EXAMINATION 
BY. MR. BURNETT: 

Q. Will you please state your full name? A. Curtis 
Lee Hall. 

Q. And your vocation? A. Orthopedic surgeon. 

* • • • • 

Q. Do you know the plaintiff here as Miss 0 ’Meara, or 
her married name, now being Mrs. Carton? A. Yes, sir. 

Q. Doctor, do your records indicate when you 

169 first saw her? A. They indicate April 11, 1944, in 
my office. 

Q. And what did you determine was the trouble with 
her at the time? A. Her'complaint was essentially that 
her right knee, about her right knee, and I found she had 
a very definite condition of the cartilage and ligaments on 
the inner side of the right knee, with indications of tender¬ 
ness and discomfort about this particular region, and I 
made a diagnosis of injury to the cartilage of the inner side 
of the right knee. 

Q. Was there any way for you to determine what the 
injury to the cartilage was by the examination you could 
make at that time; in other words, did you have to operate 
to determine what was the trouble? A. You can approach 
the condition of these cartilaginous cases by the history of 
plaintiff’s complaint or by the physical finding and in most 
cases if we have to operate we can confirm those findings. 

Q. Did she stay under your care? A. According to my 
record, she was under my care April, May and June of 
1944, and February, March and April of 1945, and Novem¬ 
ber— 

Q. In February, for instance, of 1945, did you notice 
anything particular at that time respecting any slip or 
catch that she might have had? 

170 THE WITNESS: On February 20, 1945, she re¬ 
ported that a month previous to that time, or in 




getting up from a chair, she had a slip and a catch with 
pain, associated with the motion of the knee on the inner 
side and that a week after that the original condition had 
recurred again a little more acutely, she reported* on 
crossing her knee; that a third occurrence, recurred, a week 
before I saw her, at which time the knee was swollen on 
the inner side and that there was a sense of insecurity 
and tenderness on the inner joint. At this time I found 
that there was much relaxation of the right knee than there 
was in June, 1944. The cartilage was very tender |and 
there was some thickening of the medial fatpad, of | the 
fat tissues over this area. I found the cartilage on the 
knee was more relaxed. I felt she had probably caught 
or punched the cartilage of the knee. She was able to 
extend—hyper extend her knee normally. There was a 
loose fringe of cartilage and the knee was relaxed. She 
was told at this time that surgery might be necessary. 
The knee was strapped and ace bandage applied. At [this 
time she was told that surgery might be necessary on the 
knee if it did not improve. 

171 BY MR. BURNETT: 

Q. Did you see her again, Doctor? A. Ye^. I 
saw plaintiff again in March, 1945. Her knee had improv¬ 
ed. It was still somewhat tender. It was rebandagedl 

Q. Did you see her on April 9, if you recall ? A. Which 
year? 

Q. 1945. I thought we were talking about 1945. j A. 
Right. We were following along from February 20, 1945, 
through March 1st, 8th, and 16th. 

Q. Then on April 9— A. And the patient reported on 
April 9, 1945, that in bending down to do some dusting, 
she attempted to rise and there was sudden shock and 
pain. 

THE COURT: She had difficulty in strraightening lip? 
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THE WITNESS: The knee, there, had a pain on that 
side, it seemed. 

r BY MR. BURNETT: 

Q. Did you make an examination on that date? A. 
Yes. I felt there was a marked tenderness over the same 
area and of the inner side of the joint, a little thickening 
remaining on the edge of the joint, and I found at that 
time on forced extension of the knee, she felt consider- 
• able discomfort and pain and on a little bending and forc¬ 
ing the knee there was also some relaxation still 
172 remaining. There is moderate limitation of flexion 
on attempting to force beyond this point, which 
t causes pain across the medial and anterior portion of the 
joint. 

On April 19 the patient had much the same symptom. 

Q. On the 9th—1945. A. I just finished the 9th. I 
am now talking about April 19, when she returned again 
with about the same symptoms. 

She thought she might continue with the knee as it was 
if it did not cause too much difficulty and get along with 
a simple bandage. 

, Q. On April 9, 1945, did you arrive at any conclusion 
reflecting the treatment to be given in the future? A. I 
made this observation at that time: 

MR. WELCH (interposing): Doctor, may I ask, before 
| you read that, was that your observation, what you did, 
or just for your own benefit, or something you transmitted 
to the patient? 

THE WITNESS: These are my own notes (indicating), 
dictated to my secretary and conveyed essentially, the facts 
were essentially conveyed to the patient. I made this state¬ 
ment (indicating) at that time: “The manner or her orig- 
i inal injury and those which have followed is characteristic 
; of one which produces damage to the medial meniscus. 



The trouble recurs now with so little provocation that £ feel 
exploration of the knee is warranted.” 

173 When the patient came in for a check on April 
19th, at which time the symptoms, as I have said, 

were about the same, she was told, “that she might con¬ 
tinue as is and if her disability is not too great, there will 
be no need of returning. If this is not the case, however, 
the patient should report for arrangement for operation.” 

I mean that with a continuation, a recurring of symp¬ 
toms of this type that surgical intervention was greatly 
indicated, if the patient so desired. 

BY MR. BURNETT: 

Q. I think you saw her after that, did you not, Doctor! 
A. Yes, sir. 

Q. In November? A. I saw her again in November. 

Q. Then in January of this year? A. Yes, sir. } saw 
her in November, 1945, on the 9th, the 16th, the 30tlj. and 
the last time I saw her was on the 3rd of January, 1946. 

Q. You spoke of a “catch”, Doctor; what did you imean 
by that? Could you explain it to the jury? A. The pat¬ 
ient, in a condition of this sort, is where, when the khee or 
any other joint is put through a range of motion, some¬ 
thing seems to slip or catch, which causes pain. It is al¬ 
most impossible to put the joint through a range of idotion 
and due to internal mechanism— 

174 Q, (Interposing) This operation you spol^e of, 
Do'etor, could you give us an idea of what an opera¬ 
tion like that would cost; I mean as near as you canj? A. 
The cost would be estimated. There is the cost of hospita¬ 
lization and incidental expenses, the other would b^ the 
surgical expense and post-operating treatment. I Jsould 
give you the average. 

Q. That is what we would like. A. If a patient, the 
average patient is in the hospital about a week of ten days. 
Accomodations in a hospital depend upon what one desires 


98a 


to spend, one desires to spend a day. There are the opera¬ 
ting expenses. 

The surgical fee, which is $150, after care is usually 
made so much a visit, depending upon whether there would 
be dressings or heat and massages, and so forth. 

Q. From your experience in these operations, Doctor, 
is there or is there not any danger that may result from the 
operation as to the flexibility or inflexibility of the knee 
thereafter? A. I think we have to concede there may al¬ 
ways be danger as a result of any operation, no matter 
how simple it may be. 

Q. True; but I am speaking of the cartilage operation. 
A. They are about the average of any joint exploration or 
surgical procedure. The results, however, are very satis¬ 
factory from the standpoint of use and flexion. 

175 Q. Well, is it one of the aftermaths of this opera- 
I tion how would that affect the knee so far as stand¬ 

ing is concerned? 

MR WELCH: If the Court please, the Doctor just said 
they are usually successful and presents no more hazard 
than any other type of operation. 

THE COURT: I think counsel has a right to direct him 
to a specific question, as the result of the operation. 

MR. WELCH: I think he said there was also a hazard in 
t the joint operation. 

THE COURT: He can answer it more fully. 

j THE WITNESS: I have seen a stiff knee, stiff knees 
from such a procedure. Fortunately, I have had none. 
It is a condition which might develop as a result of compli¬ 
cation, which might develop. 

BY MR. BURNETT: 

Q. And you can’t tell just exactly what is in there until 
you do open it up? A. Approximately you can’t be exact 
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as to what the findings are until you examine them. 

ME. BURNETT: You may inquire. 

CROSS EXAMINATION j • 

BY MR. WELCH: 

Q. Could I say for the record: 

Doctor, you had one you read, April 9 or 19 (rea<jling); 
“On April 9, 1945, examination was made following 
176 an episode the day before when the patient squatted 
to do some dusting”— 

X see here on April 9, the statement says April 9. I do 
not see April 19. This is April 9 (reading): “It appears 
to be quite obvious that this patient is not going tcj> pro¬ 
gress satisfactorily with conservative treatment. The man¬ 
ner of her orginal injury and those which have followed 
is characteristic of one which produces damage to th^ med¬ 
ial meniscus. The trouble recurs now with so littl4 pro¬ 
vocation that I feel exploration of the knee is warranted.” 

Oh, yes, that is followed with the check on April 119th. 

How many injuries, Doctor, were reported by the patient 
following the original one? A. I don’t remember (jread- 
ing) and on crossing her knee, “when the patient squatted 
to do some dusting, and, on attempting to rise, felt ^harp 
pain on the medial side of the knee and had difficultly ex¬ 
tending it. She had pain on the medial side of the| knee 
following this episode. The notes of examination on this 
date are as follows: ‘On examination today, there is mark¬ 
ed tenderness over the meniscus, marked tenderness over 
the medial ligament and slight thickening over the ihedial 
joint margin. Forced extensions causes pain over the men¬ 
iscus. There is moderate limitation of flexion on attempt¬ 
ing to force beyond this point, which causes pain across the 
medial and anterior portion of the joint. There is slight 
relaxation of the lateral ligaments.” 

i 
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177 Q. That was what you referred to as injury? 
A. Yes. 

Q. You did not mean other injuries to the leg than the 
orginal one? A. The way we constitute it, in our term¬ 
inology, is anything that produces a recurrence of the 
symptom is in injury. 

Q. Due to an outside force. A. All kinds of injuries, 
due to direct or indirect. 

I Q. She had no injury as a result of an accident happen¬ 
ing, striking the knee, that she reported in this case? A. 

f o, result of flectional use of the knee. 

• • • • • 

199 MR. BURNETT: I will read the by-laws: 

“Article 10, Section 29 of the Constitution and By¬ 
law’s of the American Federation of Musicians. 

Members of the Federation are only permitted to accept, 
solicit, or negotiate engagements to play in bands or or¬ 
chestras from members who contract to furnish bands or 
orchestras, never from the employer or his agents as such 
to w’hom the band or orchestra is furnished; provided that 
in states where a law exists which provides a different 
method of contract, or where provisions of law are such 
ds a contract as above described would be contrary to the 
interest of the member.” 


BERNARD LURBA, 

called as a witness for and on behalf of the defendant, hav¬ 
ing been first duly sworn, was examined and testified as 
follows: 

300 DIRECT EXAMINATION 


BY MR. WELCH: 

Q. You are Bernard Lurba? A. Yes, sir. 
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Q. Are you an officer in the Earle Restaurant, Ipc.? 
A. Yes, sir. 

Q. What office do you hold? A. Vice President. 

Q. Now Mr. Lurba, you were such, weren’t you, in Jan¬ 
uary, 1944? A. I didn’t hear that question. 

Q. You were such officer in January, 1944? A. Yes, 
I was. 


Q. At that time who, if anybody, was in charge of ar¬ 
ranging for musical entertainment? A. Mr. Romer. |He 
always has been the agent. 

Q. Mr. Romer? A. Mr. Romer. 

Q. Is he a regular employee of your corporation, or just 
for this purpose? A. He is not. He is just for this pur¬ 
pose. 

Q. Is he in the advertisement and entertainment busi¬ 
ness ? A. He is. He takes care of our advertising. 

Q. With respect to hiring entertainers, musicians 
201 especially for the Neptune Room or the Earle Res¬ 
taurant, Inc., what authority did he have for employ¬ 
ing musicians? A. He has full authority. 

Q. Did he on behalf of the Earle Restaurant, Inc., enjter 
into a contract for the Earle Restaurant, Inc., dated Jan¬ 
uary 15,1944? A. He did. 

Q. This has been marked Defendant’s Exhibit No. 1 for 
identification. Now will you mark it Defendant’s Exhibit 

1-A? | 

I 

(The paper referred to was marked Defendant’s Exhibit 
No. 1-A) 


BY MR. WELCH: 


Q. I show you this and ask you if that is the contract 
Mr. Romer made, or entered into on behalf of the Neptune 
Room of the Earle Restaurant, Inc., for musicians in Jan¬ 
uary, 1944. A. It is. 

MR. WELCH: I offer this in evidence. 
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202 THE COURT: The court will permit the intro¬ 
duction of the contract subject to an exception. That 

is, that means the court may decide later that the contract 
is not properly a part of the case. 

■ MR. BURNETT: Very well, sir. Subject to a motion 
to strike later. 

• • • • • 

203 BY MR. WELCH: 

Q. Now, Mr. Lurba, during the course of the 
engagement of this orchestra provided for in this contract, 
‘did there come a time when the happening which we are 
discussing here of the cart striking the chair and so forth 
come to your attention? I mean you learned about it? A. 
I Afterwards, yes. 

Q. Did you learn about the letter which has been intro¬ 
duced in evidence, the letter which was presented here 
yesterday written on your behalf by Mr. Romer? A. Yes, 
I am familiar with that question regarding payment of 
salary and turning over to you of compensation. 

Q. Did you learn about that letter? A. I instructed 
Mr. Romer to do so. 

Q. You instructed him to write it? A. Yes, sir. 

Q. I show it to you. It is plaintiff’s Exhibit No. 1. 
' This is the letter to which you refer? A. Yes, sir. 

Q. That is right? A. Yes, sir. 

Q. Now, either before or after this letter with—after 
it was written, did you talk to Miss O’Meara about 

204 what was provided in this letter, namely, she would 
receive her salary and her compensation should be 

turned back to you? Did you talk to her about that either 
before or after the letter? A. Well I don’t remember. 

Q. But did you talk to her about it? A. I did. 
f Q. When you talked to her about it was anyone else 
present? A. Mr. Arnold. 

Q. Mr. Arnold, the leader of the orchestra? A. Yes, 
sir. 
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Q. Tell us wliat the conversation was. A. Well, I said 
if she will agree to return the check which she will receive 
from the insurance company and she told me that she 
would. 

* * * • • 

Q. What did you say to her? A. That she was anj em¬ 
ployee of the Neptune Restaurant. 

Q. Did she deny that or admit it? A. She did! not. 
205 Q. She denied it? A. She did not. 

Q. At any time after after that conversation did 
Miss O’Meara say to you that she did not consider herself 
an employee of the Earle Restaurant, Inc.? A. N^ver. 
She never did. 

Q. Is there any concession or any privileges allowed to 
employees of the Earle Restaurant, Inc. with respect t<j the 
cost of food? A. It is. 

Q. What is it? A. We give them a discount. 

Q. How much? A. I am not sure, but I think it is 10 
per cent. 

Q. Is that extended to others who are not employees? 
A. No, sir. 

Q. Was that extended to Miss O’Meara while she jwas 
there? A. It was. 

* * • * * 

Q. And was Miss O’Meara paid her full salary through¬ 
out the time or term of the contract? A. Yes, sir. 

I 


207 FRANK ROMER, 

called as a witness for and on behalf of the defen¬ 
dant, having been first duly sworn, was examined and testi¬ 
fied as follows: 
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DIRECT EXAMINATION 

T 

BY MR. WELCH: 

Q. Will you give you! full name, please. A. Frank 
Romer. 

Q. What is your business? A. I am President of the 
Romer Advertising Service. 

Q. As such did you in any way in January 1944 act as 
agent or representative o£ the Earle Restaurant, Inc.? A. 
Yes. I did. 

Q. And in that capacity did you employ anyone for 
them? A. I did. 

Q. I show you defendant’s Exhibit No. 1 and ask you 
if you recognize it. A. I do. 

Q. Is your signature thereon? A. It is. 

Q. This in green ink is your signature? A. Yes, sir. 

Q. Did you sign that contract representing whom? A. 
I signed that contract as agent for the Earle Restaurant, 
management of the Neptune Room. 

Q. Now where was that signed, here or in New 
208 York? A. The contract was signed in my Wash¬ 
ington office. 

Q. That is by you or by all parties? A. It was signed 
by me and returned for signature by the other parties. 

MR. BURNETT: I didn’t get that. I don’t under¬ 
stand it 

THE WITNESS; It was signed by me and returned 
to New York for signature by Mr. William Arnold, or it 
came down with his signature. I am at a loss to remember. 

MR. BURNETT: All right. 

BY MR. WELCH: 

Q. Previous to the contract being signed did you audi¬ 
tion the musicians? A. I did. 
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Q. Where? A. On two occasions, one at the 
Music and the Nolan Studios, both in New York. 

Q. On those occasions with whom did you talk? That 
is concerning the engagement which later eventuated? 
A. I talked with Billy Arnold for the main part <jf the 
conditions under which we would engage the group, jbut I 
informed the entire group what I had in mind. 

Q. Did you talk with Miss O’Meara? A. I did. 

Q. In that discussion did you advise them that 

209 you were employing them personally? A. I did 
not. 

Q. What did you advise them? A. I advised them I 
was employing them as an employee of the Neptune ioom. 

Q. Was Miss O’Meara present when you made that- 
statement? A. Miss O’Meara was present when I jmade 
that statement and enlarged upon it. 

Q. Did you so employ them? A. Yes, I did. 

Q. Now, who specified the hours of employment that 
are inserted there in typewriting? A. I specified them 
for the Neptune Room. 

Q. Mr. Arnold*didn’t specify them? A. No, sir. 

Q. Now, after the contract was entered into did {there 
come a time in March of 1944 when you learned that Miss 
O’Meara had suffered some kind of injury? A. Ye^, sir. 

Q. Did she get in touch with you? A. She got in touch 
with me after the Neptune Room did. 

Q. What was the purpose of her getting in touch with 
you as expressed by her? A. Well, she expressed 

210 the wish not to accept the compensation check which 
was offered by the Neptune Room and not to accept 

the payment for time which she might have lost through 
that injury. 

Q. Was that before or after you had written to her 
about the matter? A. I cannot remember. 

Q. I show you Plaintiff’s Exhibit number 1 and ask 
you if you recall that. A. I do. I wrote that. 

Q. Did you write that after being authorized so t<p do? 
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A. Yes, sir. 

Q. And who authorized it? A. Mr. Lurba, the man¬ 
ager of the Neptune Room. 

I Q. That is your signature? A. That is my signature. 
> Q. After having seen this does that refresh your recol¬ 
lection whether it was in response to this that she came to 
see you and talked with you? A. It was in response to 
that. 

Q. Did she agree at the time to accept her salary? A. 
My recollection is that she did. 

Q. Did she state that she did not desire to receive com- 
| pensation? A. She said she would prefer not to 
■211 accept compensation check. 

Q. Did she make a decision as to whether she 
would accept it then or defer decision? A. She said she 
was going to send it back. 

Q. She said she was going to send n back? A. Yes, sir. 

• • « • • 

213 MISS FLORA FENDER 

called as a witness for and on behalf of the defen¬ 
dant, having been first duly sworn, was examined and testi- 
jfied as follows: 

DIRECT EXAMINATION 

’ BY MR. WELCH: 

Q. What is your name? A. Flora Fender. 

Q. What is your occupation? A. Manager of the Nep¬ 
tune Room. 

' Q. In March of 1944 were you so employed? A. Yes, 
sir. 

Q. And you were on duty daytime or evening? A. 
^Evening. 

Q. With respect to work on Friday nights in March of 
1944, did you work every night or just part of the 

214 time at night? A. I worked every Friday night. 
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Q. Were you then the relief night manage?:? A. 
That is right. 

Q. Now during the course of your duties, did you be¬ 
come acquainted with Miss Anita O’Meara, who wa^ play¬ 
ing the organ there? A. Yes, sir. 

Q. And were you on duty on the night of March 3rd, 
1944, on Friday night, the night she is supposed to have 
been injured? A. Yes, sir. 

Q. Did that—did there come a time on that evening 
when you learned that an accident had occurred? A. Yes, 
sir. 

Q. From whom did you learn it? A. From the band 
leader. 

Q. From the band leader, Mr. Arnold? A. Mr. Alrnold. 

Q. Now when you learned it, where was Miss O’Meara? 
A. At the time she was playing. 

Q. By that you mean when he advised you something 
had happened she was playing the organ? A. That is 
right. 

Q. And that was subsequent to the happening? 
215 A. That is right. 

Q. Now what time of the night was this th^t you 
learned about it? A. It was around 10:15, 10 or jlO :15. 

Q. Now did she continue her night’s engagement that 
night at the restaurant? A. Yes, sir. 

Q. She went on through her whole schedule? A. j That 
is right. 

Q. And what time would she ordinarily finish approxi¬ 
mately? A. One o’clock. 

Q. One o’clock? A. Yes, sir. 

Q. Now' did she herself advise you she had been injur¬ 
ed? A. After Mr. Arnold told me, I went to see he|r and 
she said that she had been injured, so I asked her if she 
didn’t think she ought to go to the hospital and she said 
she would finish out the night and she would go latelr and 
she did. 
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Q. Did you go with her? A. I sent a waitress with her. 
Q. Who? A. Eliza Meinke. 

Q. When did you next see Miss O’Meara? A. She was 
in the next day, I believe. 

216 Q. Did she work? A. She was going to work. 
She had worked the afternoon, but— 

Q. You don’t recall whether she did that night? A. I 
think Mr. Bernard asked her not to work. 

Q. By Mr. Bernard, you mean Mr. Lurba? A. That 
is correct. 

Q. As relief manager are you familiar with orders, 
or whether or not the musicians are assigned tables where 
they would sit when they are not playing? A. Yes, they 
were. 

Q. WTiere was that table ? A. It was at the back of the 
dining room there by the bar and the water fountain. 

Q. When you speak of the water fountain, is that now 

where it was in 1944, in March? A. That is right, 

i 

I • • • • • 

! Q. Is that at the end of what is ordinarily known as the 
[salad bar? A. Yes sir. 

Q. And the salad bar runs along the complete 

217 side of the east wall in the restaurant? A. That 
is right. 

Q. Now is the water fountain then almost adjacent to 
the entrance into the kitchen, of the ramp that goes into 
the kitchen? A. It is right at the foot of the ramp. 

Q. Right in front of the ramp? A. At the foot of the 
Iramp. 

Q. In coming straight out of the kitchen would you be 
going generally west? A. Right. 

Q. And you go right in front of the liquor bar? A. 
That is right. 

Q. And to the left you would go along in front of the 
salad bar? A. That is right. 

Q. And it was between these two places that this table 
was? A. That is right. 


i 
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Q. Where the musicians sat? A. That is right. 

Q. About how wide was the passageway along the front 
of the salad bar on that side of the restaurant? jA. I 
would say approximately eight or ten feet. 

Q. Was it wide enough for the passage of a cart 

218 which bus-boys used? A. Yes, sir. 

Q. Was it as wide as that along in front 6f the 
liquor bar? A. That is right, just about the same. 

Q. That passage goes around the two sides of the rest¬ 
aurant? A. That is right. 

Q. Now you say you worked on Friday night as belief 
manager? A. That is right. 

Q. Now you say you worked on Friday night as relief 
manager? A. That is right. 

Q. Can you tell us whether or not—well, first, l^t me 
ask you something— 

Was there any rule or regulation or request made of the 
musicians with respect to their activities with patrons ? 
A. They were not supposed to join people at their tables. 
The people were not supposed to join them at their table. 

Q. Now can you tell us, inasmuch as you were on duty 
Friday night, whether on Friday nights regularly, there 
was any young lady to work at the musicians’ table for 
the piano player, whose name I believe, was Mr. Sussman ? 
A. If there was I didn’t know anything about it. I never 
mingled with the musicians too much. 

Q. If she had been there and seated at that table, 

219 would your duties have caused you to go by there 
throughout the evening? A. Surely. 

Q. Did you ever see anyone seated regularly there on 
Friday nights other than the musicians? A. No, sir. 

Q. Now on the Friday night in question, March 3rd, 
1944, from ten o’clock or from ten-thirty until one, did you 
observe the young lady, perhaps 26 or 27 or 28 yeats of 
age, seated at the musicians’ table throughout the evening 
from ten-thirty to one, until the band finished its engage- 
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ment? A. There wasn’t anybody sitting there, not even 
the band. We moved them around. 

Q. That evening? A. That evening. 

Q. After the accident? A. After the accident. 

Q. At the time of the accident, when it first came to 
your attention, was there a young lady there other than a 
member of the band seated at the table with Miss O’Meara 
or not, or any other member of the band? A. I dont re¬ 
member anyone there. 

Q. When you went to move them was there anyone 
there? A. No. 

Q. Now you have told us the girl’s name you 

220 sent with her to the hospital, Miss who? A. Miss 
Meinke. 

Q. When she went out with Miss Meinke—with Miss 
O’Meara, did the two of them go alone, or did anyone else 
go with them? A. Just the one girl took her to the hos¬ 
pital. 

Q. Was Miss O’Meara able to walk alone? A. Miss 
Meinke had her arm. 

• # • • • 

Q. Mrs. Fender, after this accident happened, did you 
call it to anybody’s attention? A. To my employer’s. 

Q. To anybody’s attention? A. I made an accident 
report. 

Q. Is that on a form provided by your employer? A. 
That is right. We have one for guests and one for em¬ 
ployees. • • * 

* • * # • 

221 CROSS EXAMINATION 

BY MR. BURNETT: 

Q. Is it Miss or Mrs. A. Mrs. 

Q. That ramp and doorway there in the kitchen have 
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been changed since the accident, haven’t they? A. There 
have been electric eye doors put in, yes. 

Q. The ramp itself has been changed. A. There has 
been new flooring put in, yes. 

Q. Wasn’t it on a different angle at the time of the 
accident than it is now? A. No, sir. 

• • * * * 

Q. The doors that were there were just ordinary swing¬ 
ing doors that opened both ways? A. That is right. 

Q. And you could go in either door? A. [That 

222 is right. 

Q. Was the ramp divided into an aisle to go up 
or come down? A. Not at that time, I don’t believe, t(> the 
best of my knowledge. 

* • • * * 

ELIZABETH JOSEPHINE MEINKE, 

called as a witness for and on behalf of the defendant, 
having been first duly sworn, was examined and testified 
as follows: 

DIBECT EXAMINATION 

I 

I 

BY MB. WELCH: j 

• • • * • 

Q. What is your full name? A. Elizabeth Josephine 
Meinke. 

Q. Is it Miss or Mrs? A. Miss. 

Q. Where are you employed? A. Neptune Bbom. 

223 Q. And what? A. Waitress. 

Q. And were you so employed in March of 1944? 
A. Yes, sir. 

Q. Did you work on the night of March 3rd, 1944? 

Yes, sir. 


A. 
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Q. Did there come a time when Miss Fender requested 
you to go somewhere with Miss O’Meara? A. Yes, sir. 

Q. Where were you requested to go? A. To the hos- 
f pital. 

Q. And what time did you go with her? A. It was 
around eleven-thirty, I believe. 

Q. And who went with you? A. Just Miss O’Meara 
and myself. 

Q. And how did you go? A. We went in a taxicab. 

Q. And when you got to the hospital how did you go 
in? A. Walked in. 

Q. Did Miss O’Meara walk in? A. Yes, sir. 

Q. Did you go into the treatment room with her? A. 
| No, sir. 

Q. Did you wait for her? A. I did. 

Q. And when she came out, how did she come 
224 out? A. Walked out by herself. 

Q. Did the treating doctor come out with her, or 
did you speak with him? A. Yes, sir. 

Q. Now did you make any arrangements on behalf of 
the Earle Restaurant, Inc. as to the charges which the hos¬ 
pital made. A. When we went in the hospital, I walked 
. over to the desk and the girl that was on the desk at the 
time, I told her to send the bill to the Earle Restaurant, 
Inc. 

Q. Well, when you left there, did you both get into some 
taxicab? A. Yes, sir. 

Q. Did you go all the way to Miss O’Meara’s home with 
her? A. No, sir. 

Q. Where did you leave her? A. I left her in the cab 
and I got out at 10th and Pennsylvania Avenue and caught 
another cab and went home. 

Q. Had you finished work when you went with her 
to the hospital? A. Yes, I never went back to the 
place. 

Q. I mean, had you finished your regular trick 
of duty? A. Well, at the time we closed at one 
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o’clock and I went off the floor early, so I could go to the 
hospital. 

Q. Now did Miss O’Meara come out of the hospital on 
crutches? A. No, sir. 

Q. Did she get into the taxicab on crutches? A. No, 
sir. 

Q. Was she using crutches when you left her atj 10th 
and Pennsylvania Avenue? A. No, sir. 

MR WELCH: Your witness. 

I 

CROSS EXAMINATION 
BY MR. BURNETT: 

Q. Miss Meinke, Miss O’Meara was supposed to work 
until one o’clock too? A. Yes, sir. 

Q. And she didn’t finish out her night’s work? She 
left at 11:30 with you? A. That is right. 

MR. BURNETT: That is all. 

REDIRECT EXAMINATION 
BY MR. WELCH: 

Q. Are yon sure about that, or is that your recollection? 

I 

***** 

226 THE WITNESS: It is estimated time. 

• • • • • 

MRS. CARMEN GARCIA, 

a witness for and on behalf of the defendant, having been 
first duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. WELCH: 


Q. 

Q. 


Will you please keep your voice up. A. Yes, sir. 
What is your name? A. Mrs. Carmen Garci^ 
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, Q. Where are you employed? A. For the Earle Rest¬ 
aurant. 

Q. In what capacity? A. Bookkeeper. 

Q. As such do you work on the books with respect to 
deductions, salaries, social security deductions and the 
like? A. Yes, sir. 

Q. Have you brought with you the orginal voucher 
ledger for January to June, 1944? A. Yes, sir. 

227 Q. Will you, if you have such a record, turn to 
that portion of the record and identify any payments 
of any kind made therein 'for social security, withholding 
taxes or D. C. workmen’s cdmpensation for Anita O’Meara? 

MR. BURNETT: I object. 

THE COURT: Objection sustained unless Miss O’Meara 
knows about it. 

« • * m • 


229 ANITA M. O’MEARA, 

the plaintiff, previously duly sworn, was recalled for 
further examination and testified further as follows: 

RECROSS EXAMINATION 

BY MR. WELCH: 

Q. Miss O’Meara, did you pay any income tax in 1944? 
A. Yes, I paid an income tax. I made a return. 

230 Q. From whom did you get the information as to 
your salary deductions for the withholding tax? A. 

I was issued receipts and Billy sent them to us. 

• • • • • 

Q. I will ask her if for the period January 13th to June 
2nd, 1944, who issued the notice to you of the amount de¬ 
ducted, and who did the notice say deducted it from your 
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pay? A. I got them all at the end of the year froni all of 
the places I had played in, and I had to turn them ihto the 
government. I don’t remember just how many were made 
out. 

Q. Didn’t the one covering the period January 13th to 
June 2nd advise you the Earle Restaurant, Inc., Neptune 
Room, had deducted so much withholding tax from your 
salary? A. I don’t recall. 

• # • # • 

231 Q. Do you not know you received a noticte upon 
which you based the income tax you filed fcir 1944 
from the Earle Restaurant, Inc. showing what deductions 
were made while you were working there? A. I know I 
received notices from all the places I worked in. How they 
were made out, I don’t recall. 

Q. I am not asking you how they were made out. Did 
you not receive a form which said it was withheld j by the 
Earle Restaurant, Inc.? A. I don’t know how it was made 
out. 

Q. Do you know who withheld it? A. It was Withheld 
and paid the government. 

Q. Do you know who withheld it? 

• • • * * 

235 AIR. WELCH: I think that I did, and I fiiake a 
proffer now of the bookkeeping record, the ^rginal 
entries of the record showing the withholding taxes deduc¬ 
tions, social security tax deductions and District unemploy¬ 
ment deductions made by the defendant for this party 
plaintiff as an employee, and referred to in our answer 
to the complaint in our exhibits which we pray be niade a 
part thereof, as part of our answer. 

We offer them for the purpose of showing the relation¬ 
ship which existed between the parties which is inj issued 
in this suit. 

THE COURT: The court rules unless the plaintiff had 
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notice of the entries made that there is no evidence of re¬ 
lationship as against her, and she is a party to the suit. 

Now, is that all, gentlemen! 

MR. WELCH: I will take an exception. 

* * * • * 


236 ANITA M. O’MEARA, 

l 

the plaintiff herein, being previously duly sworn, 
resumed the stand and testified further as follows: 

REDIRECT EXAMINATION 
BY MR. BURNETT: 

Q. Mrs. Carton, you have heard Mr. Romer’s testimony 
concerning a statement to you and other members of the 
orchestra in New York. 

Did Mr. Romer at that time tell you or any of you that 
you would be employed by the Earle Restaurant! A. A 
subject like that never came up. 

Q. Did he say it? A. Nothing like that was talked 
about. He just spoke to us in a group. 

Q. You did get some crutches at Emergency Hospital, 

f idn’tyou! A. Sure. 

# * # * # 

237 Q. When did you get the crutches? A. That 
night. 

• • • • * 

276 THE COURT: Well, I think it is a matter I 
should submit to the jury. 

Madam and gentlemen (addressing the jury): The con¬ 
tract which was offered in evidence in this case, if you 
will remember the Court admitted subject objection as far 
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as the jury is concerned. It is admitted for such further 
consideration by the Court. 

The Court has reached the conclusion that the contract 
is not properly in this case, and it is stricken from tlje case. 

As to the testimony of Miss Burgess, the first yitness 
for plaintiff, upon an analysis of her testimony, the Court 
has reached a conclusion and so directs and instructs you, 
that the effect of her testimony is she simply saw the| cart— 
if that is the proper term to use for the vehicle—the cart 
strike the chair. That is the extent of her testimony and 
you may so consider it. 

Now the counsel understand, the Court undertook Yester¬ 
day, in your absence, to advise counsel the proper! scope 
of this inquiry, which they understand, and which the Court 
will explain to you at the conclusion of the argument of 
counsel. 

277 At present, it is only necessary for the Court to 
say that within the scope of the Court’s charge the 
only question for you to consider is to determine whether 
the defendant was guilty of negligence. There is no evi¬ 
dence of any negligence on the part of the plaintiff. I 
• • • • • 

295 Now then, this bus boy is in Detroit. We r£ad to 
you a deposition from Mr. Arnold. 

MR. WELCH: I said we had traced him to Detroit and 
could not trace him beyond that. If we coul4 have 

296 found him, we would have done it, and agreed j there 
wouldn’t be such comment. 

I 

MR. BURNETT: I am not going to bind myself to that. 
But this action has been pending since December 31, j 1944. 
Where was the boy between—between the time he got to 
Detroit and the time of this action? If they were interes¬ 
ted in that boy, they could have located him. 
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MB. WELCH: I asked that this not be permitted. I 
explained it to the Court. 

THE COUBT: Your explanation was that the boy was 
in Detroit and you traced him that far. The Court takes 
that as being true. The Court must say he thinks it very 
extraordinary that you could not find him within a year 
and a half if you wanted to find him. 

MB. WELCH: If I had known there would be any com¬ 
ment we could have made a search. I made the explana¬ 
tion so ther would be no comment. 

THE COUBT: I think I am frank to say I could find 
him if I wanted him here. 

MB. WELCH: I ask, Your Honor, for the withdrawal of 
a juror on account of comment on the part of counsel and 
the Court. 

THE COUBT: Proceed, Mr. Welch. It is ridiculous. 

MB. WELCH: May I have an exception? 

• « • • • 

298 CHABGE TO THE JUBY 

THE COUBT (Groldsborough, J.): Madam and 
gentlemen, we have here a very simple moral, and as ordin¬ 
ary rules of common sense, which all of us should be fam¬ 
iliar with, and I think with which all are familiar. , 

I will first read to you certain instructions which were 
granted at the instance of counsel, and then I will explain 
to you the legal situation as applies to this particular case. 

The jury are instructed that if you find plaintiff en¬ 
titled to a verdict, you will consider, in fixing the amount 
of the award, the reasonable value, not exceeding the costs 
to said plaintiff, of the examinations, attention and care 
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by physicians and surgeons, responsibly required, and act¬ 
ually given, in the treatment of said plaintiff; 

You will also award her such sum as will reasonably 
compensate her for the pain, discomfort and mejntal an¬ 
guish suffered by her and proximately resulting from the 
injury in question. 

If you further find from the evidence that the injuries 
plaintiff sustained are permanent in character, or are rea¬ 
sonably likely to continue in the future, then your verdict 
should also include an award to her of an amount as will 
fairly, adequately and reasonably compensate her for such 
further disability, pain and suffering, medical expenses 
and loss of earnings as may be the proximate result of her 
injury. 

299 The jury is instructed that no presumption of neg¬ 
ligence whatever arises from the mere happening of 
the accident in this case. On the contrary, the legal pre¬ 
sumption is that reasonable care was excercise^ by the 
defendant. The burden of proof is upon the plaintiff to 
overcome this presumption of due care on the part of the 
defendant and to prove by a preponderance of the Evidence 
that the defendant was guilty of negligence and that such 
negligence w T as the proximate cause of the accident. The 
mere fact that an accident happened considered albne does 

not support an inference that the defendant was negligent. 

i 

Now what the prayer means, when a case starts, there 
is no presumption against defendant. That presumption 
has to be overcome by evidence. 

The jury is instructed that you must find and (consider 
this case without regard to sympathy, prejudice or| passion 
for or against either party to the action. 

The jury is instructed that if you find from the Evidence 
that during the period of her contract relationship with 
the defendant, the plaintiff received her full salary or 
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wages throughout the period of that contract, then should 
you find for the plaintiff, you cannot allow anything for 
loss of time or wages unless you find that as a direct result 
of the injury complained of here she was unable to per¬ 
form her regular duties under some other terms of em¬ 
ployment. 

300 The legal principle involved in this case is known 
as the doctrine of res ispa loquitur. I don’t want to 
assume you are not all Latin scholars, but if any are not, 
that simply means “The thing speaks for itself.” 

As applied to this'c^se what it means is this: And this 
is very simple.- It means this cart was under the entire 
control of the defendant’s agent—that is the bus boy. It 
means that this accident could not reasonably be expected 
to happen if the bus boy was exercising due care in the 
management and control of the cart; and it means that 
from that situation there is an inference of negligence on 
the part of defendant. It is for you to determine whether 
that inference is warranted in this case. The inference is 
not conclusive but there is an inference of negligence, and 
that is all there is in the case, and that is only common 
sense. 

Now the jury will take the case and retire to the jury 

room and consider of your verdict. 

• • • • • 



